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1.	Background	

One	 of	 the	 last	 non-self-governing	 territories	 (NSG),1	 the	 last	 in	 Africa,	
Western	Sahara2	was	left	to	its	fate	in	1976,	when	Spain,	its	former	colonial	
power,	 ceased	 its	 temporary	 administration	 of	 the	 territory	 claimed	 by	
Morocco	and	terminated	its	presence.3	Morocco	and	Mauritania	claimed	the	
territory	 and	 deployed	 troops	 to	 gain	 control.	Since	 then,	 none	 of	 the	
numerous	 UN	 resolutions	 and	 plans	 to	 settle	 the	 long	 dispute	 over	 the	
Western	 Sahara	 was	 implemented,4	 and	 the	 territory	 remains	 under	 the	
international	laws	of	military	occupation.5	

Founded	 in	 1973,	 to	 achieve	 independence	 from	 Spain,	 as	 the	
successor	 of	 the	 Movement	 for	 the	 Liberation	 of	 the	 Sahara	 (Spanish:	
Movimiento	para	la	Liberación	del	Sahara),	the	Polisario	Front	(officially:	El	
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Abstract	
Western	Sahara’s	“frozen	conflict”	is	one	of	the	major	and	forgotten	issues	that,	
so	 far,	 the	 international	 community	 could	 not	 settle.	 This	 article	 aims	 to	 shed	
light	 on	 the	 historical	 events	 and	 the	 political	 responsibilities	 that	 led	 to	 a	
protracted	stalemate	over	the	Sahrawi	question.	The	paper	retraces	the	historical	
roots	 of	 the	 claims	 over	 the	 disputed	 territory	 by	 the	 Polisario	 Front,	 as	 the	
representative	of	 the	Sahrawi	people,	over	 the	disputed	 territory,	and	analyzes	
their	foundations	under	the	light	of	international	law.	
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Frente	 Popular	 de	 Liberación	 de	 Saguia	 el	 Hamra	 y	 Rio	 de	 Oro)	 is	 the	
national	 liberation	movement	that	 fights	to	achieve	the	self-determination	
and	independence	of	the	Saharawi	people	and	their	territory.6	The	Polisario	
Front	was	recognized	on	May	12,	1975	by	the	United	Nations	(UN)	visiting	
mission	 as	 the	 only	 dominant	 political	 force	 in	 the	 territory,	 indirectly	
recognizing	it	as	the	only	representative	of	the	Sahrawi	people.7	
	 With	 the	Madrid	Accords	 (formally	 the	Declaration	of	Principles	 on	
Western	 Sahara)	 signed	 on	 November	 14,	 1975,	Spain,	Morocco,	
and	Mauritania	agreed	 on	 six	 principles	 that	 would	 end	 the	 Spanish	
presence	in	the	territory	and	set	up	a	temporary	administration	pending	a	
referendum.8	 Under	 this	 agreement,	 the	 powers	 and	 responsibilities	 of	
Spain,	 as	 the	 administering	 power	 of	 the	 territory,	 were	 transferred	 to	 a	
temporary	tripartite	administration	composed	by	the	Djemaa	(leading	body	
of	 Sahrawi	 tribes,	 composed	 of	 elders	 and	 elected	 leaders),	Morocco	 and	
Mauritania.	 Less	 than	 a	week	 later,	 on	November	 19,	 just	 one	 day	 before	
Francisco	Franco	died,9	the	acting	Spanish	Head	of	State,	Prince	Juan	Carlos	
de	Borbon,	 enacted	a	 law	on	 the	decolonization	of	 Sahara.10	Recalling	 the	
principles	enshrined	in	the	UN	Charter,	the	law	authorized	the	government	
to	 carry	 out	 acts	 and	 adopt	 measures	 necessary	 to	 carry	 out	 the	
decolonization	of	the	non-autonomous	territory.	
	 The	 Sahrawi	 Arab	 Democratic	 Republic	 (Spanish:	República	 Árabe	
Saharaui	Democrática	or	RASD)11	was	established	on	February	27,	1976,12	
in	 the	 aftermath	of	 the	 Spanish	withdrawal,13	 under	 the	 leadership	of	 the	
Polisario	Front,14	 in	a	format	that	mirrors	the	Palestinian	model.	Since	the	
Palestine	 National	 Council	 (PNC)	 proclaimed	 the	 State	 of	 Palestine	 in	
1988,15	 the	 chairman	 of	 the	 Palestinian	 National	 Authority	 (PNA),	
Mahmoud	 Abbas,	 also	 known	 by	 the	 teknonymy	 Abu	 Mazen,	 served	
continuously	as	head	of	state	and	chairman	of	Executive	Committee	of	the	
Palestine	 Liberation	 Organization	 (PLO),	 the	 nationalist	 coalition	 that	 is	
internationally	 recognized	 as	 the	 official	 representative	 of	 the	 Palestinian	
people.	Abbas	is	also	the	Chairman	of	Fatah,	the	dominating	faction	within	
the	PLO	–	in	this	position,	he	also	controls	the	National	Security	Forces.16	
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	 On	other	aspects,	 the	Sahrawi	Republic17	has	similarities	with	one-
party	 regimes,	 with	 the	 Sahrawi	 People's	 Liberation	 Army	 or	 SPLA	
(Spanish:	Ejército	 de	 Liberación	 Popular	 Saharaui,	 also	 known	 as	 ELPS	 or	
ELP)	which	was	founded	as	the	armed	wing	of	the	Polisario	Front,	and	after	
the	 foundation	 of	 the	Republic	 became	 its	 army.18	 There	 is	 no	 distinction	
between	the	state,	the	party,	and	the	army,	that	is	the	de	facto	party’s	army	
like	a	handful	of	similar	contemporary	regimes	(e.g.,	the	People's	Republic	
of	China,	the	Democratic	People's	Republic	of	Korea,	the	Socialist	Republic	
of	 Vietnam,	 the	 Lao	 People's	 Democratic	 Republic,	 the	 Republic	 of	 Cuba,	
the	Republic	of	the	Union	of	Myanmar	and	the	State	of	Eritrea).	

On	August	10,	1979,	Mauritania	agreed	with	the	Frente	Polisario,	as	
representative	 of	 the	 Sahrawi	 people,	 to	 withdraw	 its	 troops	 from	 the	
former	Spanish	colony,19	consistently	with	the	Charter	of	the	Organization	
of	the	African	Unity	(OAU)20	and	the	UN	Charter	regarding	the	right	to	self-
determination.21	The	day	after,	Morocco	took	over	the	Mauritanian	sector	of	
Western	 Sahara.	 The	 UN	 General	 Assembly	 (UNGA	 or	 GA)	 reacted	 by	
adopting	 resolution	 34/37	 that	 recognizes	 the	 Polisario	 Front	 as	 the	
legitimate	 representative	 of	 the	 Saharawi	 people	 while	 considering	
Morocco	an	occupying	power.22	There	are	similarities	with	the	question	on	
Palestine	that	will	be	discussed	below.	

UN	resolution	34/37	reaffirmed	“the	inalienable	right	of	the	people	
of	Western	Sahara	to	self-determination	and	independence,	by	the	Charter	
of	the	United	Nations,	the	Charter	of	the	Organization	for	African	Unity	and	
the	 objectives	 of	 the	 UN	 General	 Assembly	 resolution	 1514,	 and	 the	
legitimacy	 of	 their	 struggle	 to	 secure	 the	 enjoyment	 of	 that	 right”.	 It	 also	
welcomed	 the	 Algiers	 Agreement	 between	 Mauritania	 and	 the	 Polisario	
Front	 as	 an	 “important	 contribution	 in	 the	 process	 of	 achieving	 peace”,	
while	 “deeply	deplores	 the	aggravation	of	 the	situation	resulting	 from	the	
continued	occupation	of	Western	Sahara	by	Morocco	and	the	extension	of	
that	occupation	 to	 the	 territory	recently	evacuated	by	Mauritania”,	 calling	
the	 authorities	 of	 Rabat	 to	 “join	 the	 peace	 process	 and	 to	 terminate	 the	
occupation	of	the	territory	of	Western	Sahara”.	
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After	 a	 ceasefire	 came	 into	 effect	 on	 September	 6,	 1991,23	 the	 UN	
deployed	a	mission	(United	Nations	Mission	for	the	Referendum	in	Western	
Sahara	 or	 MINURSO)24	 tasked	 to	 monitor	 the	 ceasefire	 and	 organize	 a	
referendum	in	which	the	people	of	Western	Sahara	would	choose	between	
independence	and	integration	with	Morocco.25	The	consultation,	scheduled	
for	 January	 1992,	 was	 never	 held	 due	 to	 a	 dispute	 over	 who	 can	 vote.26	
Since	1998,	the	UN	Security	Council	(SC	or	UNSC)	has	extended	yearly	the	
mission27	 without	 taking	 any	 other	 relevant	 initiative;	 the	 question	 has	
come	to	a	stalemate.	Morocco	continues	to	reject	any	claim	of	independence	
of	the	Sahrawi	Arab	Democratic	Republic	(SADR),	but	it’s	ready	to	grant	the	
territory	an	autonomy	status.28	

The	situation	continued	until	December	2020,	when	U.S.	President	
Donald	 Trump	 recognized	 the	 sovereignty	 of	 Morocco	 over	 the	 former	
Spanish	 colony.29	 The	 unilateral	 U.S.	 recognition	 of	 Morocco’s	 contested	
claim	 legalizes	 the	 annexation	 of	 Western	 Sahara	 by	 the	 government	 of	
Rabat,	in	manifest	violation	of	 international	 law	and	UN	resolutions.	Since	
Morocco	 invaded	 and	 occupied	 the	 territory	 on	 October	 31,	 1975,30	
successive	U.S.	administrations	have	refused	to	recognize	Rabat’s	assertion	
of	historical	rights	to	the	former	Spanish	colony.	

During	 his	 presidential	 term,	 Trump	 has	 regrettably	 abandoned	
international	 law's	 core	 principles	 on	 the	 right	 to	 self-determination,	
independence,	and	sovereignty.	The	U.S.	president	started	to	undermine	the	
principles	 of	 international	 law	 in	 December	 2017	 when	 he	 officially	
recognized	 Jerusalem	 as	 the	 capital	 of	 Israel.31	 In	 March	 2019,	 Trump	
further	 recognized	 Israel's	 sovereignty	 over	 the	 Golan	 Heights,32	 in	
violation	 of	 SC	 resolutions	 252,	 267,	 271,	 298,	 465,	 476	 and	 478	 –	 only	
Costa	 Rica	 recognizes	 Israel's	 annexation	 of	 East	 Jerusalem,	 and	 those	
countries	 who	 maintained	 embassies	 in	 Israel	 did	 not	 move	 them	 to	
Jerusalem.33	 U.S.	 Secretary	 of	 State,	Mike	 Pompeo,	 claimed	 that	 President	
Trump	simply	recognized	the	reality	on	the	ground,34	thus	legitimizing	the	
re-colonization	of	Western	Sahara.	

On	July	19,	2023,	following	the	December	22,	2020	Joint	Declaration	
among	the	Kingdom	of	Morocco,	the	State	of	Israel,	and	the	United	States	of	
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America35	 in	 the	 framework	 of	 the	 Abraham	 Accords,36	 Israel	 recognized	
Morocco’s	 sovereignty	 over	Western	 Sahara,	 	joining	 the	 United	 States	 as	
the	 only	 countries	 to	 acknowledge	 the	 kingdom’s	 annexation	 of	 the	
disputed	 north	 African	 territory.37	 As	 part	 of	 the	 agreement,	 the	 United	
States	agreed	 to	recognize	Morocco's	annexation	of	Western	Sahara	while	
urging	 the	 parties	 to	 “negotiate	 a	 mutually	 acceptable	 solution”	 using	
Morocco’s	 autonomy	 plan	 as	 the	 only	 framework.	 The	 annexation	 of	 the	
former	Spanish	colony	to	Morocco	was	the	high	price	paid	in	exchange	for	
normalizing	relations	between	Jerusalem	and	Rabat.	

The	 recognition	 of	 the	 Moroccan	 claims	 over	 the	 Western	 Sahara	
and	 the	occupation	of	 the	 territory	by	 force	 legitimizes	 “might	over	right”	
and	deprives	the	Sahrawis	of	their	right	to	self-determination	by	leaving	the	
SADR	without	real	sovereignty.	The	annexation	of	occupied	territory	to	the	
Kingdom	of	Morocco	legalizes	the	annexation	of	the	former	Spanish	colony	
in	 manifest	 violation	 of	 international	 law,	 UN	 resolutions,	 ruling	 by	
supranational	 tribunals,	 international	 consensus,	 and	 previously	 signed	
agreements.	The	annexation	of	Western	Sahara	–	and	the	Golan	Heights	–	is	
a	 double	 standard	 against	 other	 disputed	 annexations	 (e.g.,	 the	 Russian	
annexation	of	Crimea	in	2014).	
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2.	Self-Determination	and	Nation-State	Building	in	Africa	
Self-determination	 is	 the	 legal	 right	 of	 people	 to	 decide	 their	 destiny	
without	 external	 compulsion	 and	 is	 a	 core	 principle	 of	 international	 law,	
arising	from	customary	international	law,	but	also	recognized	as	a	general	
principle	of	law,	and	enshrined	in	several	international	treaties.38		
	 Self-determination	 is	 part	 of	 the	 process	 of	 state	 formation	 (or	
“nation	 building”),	 a	 complex	 phenomenon,	 influenced	 by	 various	
contributing	 factors	 (geopolitical,	 economic,	 social,	 cultural,	 ethnic,	 and	
religious).39	 While	 some	 commentators	 use	 interchangeably	 “nation	
building”	 to	 describe	 this	 process,	 the	 term	 “nation”	conventionally	 refers	
to	the	population	itself,	as	united	by	identity	history,	culture,	and	language–
a	definition	that	fits	to	the	formation	of	the	Sahrawis’	state.	Indeed,	national	
discourse	 is	 used	 by	 political	 leaders	 to	 build	 a	 national-state	 identity	 by	
putting	together	ethnic,	religious,	and	national	communities.40	
	 It	 is	 commonly	 agreed	 that	 the	modern	 state	 system	 originates	 in	
1648	from	the	Treaty	of	Westphalia,	which	established	the	concept	of	state	
sovereignty.41	 The	 right	 of	 self-determination	 was	 recognized	 as	 a	
cornerstone	principle	of	 international	 law	in	the	context	of	decolonization	
during	 the	 1960s.	Indeed,	 most	 late-forming	 states	 emerged	 during	 the	
decolonization	period	that	followed	World	War	II	and	the	aftermath	of	the	
dissolution	of	the	Soviet	Union	in	1991.42	Since	then,	the	legitimatization	of	
the	 principle	 of	 national	 self-determination	 has	 led	 to	 an	 increase	 in	 the	
number	of	conflicts	within	states.43	

Max	Weber’s	classic	definition	of	state:	“is	a	human	community	that	
(successfully)	 claims	 the	monopoly	 of	 the	 legitimate	 use	 of	 physical	 force	
within	 a	 given	 territory”.44	 Samuels	 distinguishes	 between	 the	 state	 as	 a	
non-tangible	 entity	 that	 regulates	 the	 actions	 of	 its	 citizens	 in	 a	 defined	
territory	 and	 the	 nation	 as	 a	 group	 of	 people	 who	 share	 a	 commonality,	
whether	a	similar	language	or	ethnic	identity.45	

African	 peoples	 are	 often	 nomadic	 and	 do	 not	 reside	 permanently	
within	the	territory	of	a	state	(“stateless	people”).46	A	stateless	nation	is	an	
ethnic	 group	 or	 nation-people	 with	 a	 common	 origin,	 history,	 language,	
culture,	 customs,	 or	 religion–that	 does	 not	 possess	 its	 own	 sovereign	
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state47–and	has	the	right	to	self-determination,	to	establish	an	independent	
nation	with	 its	 own	 government.48	 Mozambique's	 first	 president,	 Samora	
Machel,	summed	up	this	problem	with	the	iconic	statement:	“For	the	nation	
to	 live,	 the	 tribe	 must	 die”.49	 The	 sentence	 effectively	 summarizes	 the	
problem	 of	 nation-state	 building	 in	 Africa,	 a	 continent	 in	 which	Western	
powers	 had	 forced	 populations	 within	 borders	 drawn	 in	 the	 Berlin	
Conference	 (1884-1885),	 where	 the	 colonial	 powers	 set	 up	 zones	 of	
influence	 or	 protection	 in	 the	 continent	 carving	 out	 artificial	 boundaries–
it’s	enough	to	get	a	look	at	the	map	if	the	Maghreb	region	of	North	Africa,	to	
understand	how	territories	were	shaped	by	European	powers	in	Berlin.		

Samuels	argues	 that,	because	of	 such	partition,	African	nations	are	
not	united	 in	artificial	 states	but	 split	and	divided	 into	different	countries	
designed	 by	 colonialists.50	 Herbst	 concludes	 that	 contemporary	 African	
states	 lack	effectiveness	and	 legitimacy	precisely	due	 to	 the	differences	 in	
state-building	 experience	 compared	 to	 Europe.51	 Although	 African	 states	
gained	independence,	the	long-term	effects	of	colonial	exploitation	of	their	
lands	and	people	remain.52	
3.	Considerations	on	Western	Sahara	Under	International	Law	
During	World	War	I,	self-determination	of	national	minorities	was	listed	by	
U.S.	 President	 Woodrow	 Wilson	 in	 his	 Fourteen	 Points–a	 statement	 of	
principles	for	a	postwar	peace	settlement.53	President	Wilson	did	not	speak	
literally	 of	 self-determination–a	 term	 of	 reference	 that	 will	 arose	 in	 the	
aftermath	of	World	War	II–but	recognized	the	right	of	“free	nations”	to	their	
“independent	determination	of	her	own	political	development	and	national	
policy”	and	“autonomous	development”.	

Indeed,	the	principle	of	self-determination	became	a	milestone	of	jus	
cogens	 during	World	War	 II	 and	 is	 proclaimed	 in	 the	Atlantic	 Charter	 of	
August	14,	1941,54	restated	in	the	Declaration	by	United	Nations	signed	on	
January	1,	1942,55	in	the	Moscow	Declaration	on	General	Security	of	October	
30,	 1943,56	 and	 is	 ultimately	 incorporated	 into	 the	UN	 Charter,	 and	 as	 a	
result	of	the	practice	under	chapters	XI	to	XIII	of	the	same	Charter.57	

The	 UN	 Charter	 affirms	 the	 inalienable	 right	 to	 self-determination	
and	 independence	 of	 peoples	 against	 all	 forms	 of	 alien	 domination	 and	
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foreign	 occupation,	 upholding	 the	 legitimacy	 of	 the	 struggle	 of	 national	
liberation	movements.	These	concepts	are	enshrined	in	the	Declaration	on	
the	 Granting	 of	 Independence	 to	 Colonial	 Countries	 and	 Peoples	 of	 1960,	
which	stresses	the	inalienable	right	of	all	peoples	to	self-determination	and	
to	 have	 complete	 freedom,	 the	 exercise	 of	 their	 sovereignty,	 and	 the	
integrity	 of	 their	 national	 territory.58	 Accordingly,	 Western	 Sahara	 is	
considered	 a	 non-self-governed	 territory59	 out	 of	 17	 listed	 by	 the	UN:	 10	
administered	 by	 the	 UK,	 3	 by	 the	 US,	 2	 by	 France,	 1	 New	 Zealand.60	 The	
2000	United	Nations	Millennium	Declaration	 strengthens	“the	right	 to	self-
determination	 of	 peoples	 which	 remain	 under	 colonial	 domination	 and	
foreign	occupation”.61	

Non-self-governing	 peoples	 (colonized	 and/or	 indigenous)	 can	 be	
considered	the	entire	population	of	an	occupied	territorial	unit,	even	under	
foreign	military	occupation,62	being	 self-evident	 (from	ethnicity,	 language,	
history,	etc.).63	Under	such	definition,	people	have	the	right	to	establish	an	
independent	state	to	determine	their	politics.64	

In	his	advisory	opinion	of	July	22,	2010,	in	the	case	of	the	unilateral	
declaration	 of	 independence	 of	 Kosovo,	 Judge	 Cançado	 Trindade	 of	
the	International	Court	of	Justice	(ICJ),	the	principal	judicial	organ	of	the	UN	
competent	on	general	disputes	between	countries,65	set	the	criteria	for	the	
definition	 of	 people	 having	 the	 right	 of	 self-determination:	 traditions	 and	
culture,	 ethnicity,	 historical	 ties	 and	 heritage,	 language,	 religion,	 sense	 of	
identity	 or	 kinship,	 the	 will	 to	 constitute	 a	 people.66	 Justice	 Cançado	
Trindade	 added	 that	 “these	 are	 all	 factual,	 not	 legal,	 elements”	 because	
there	 is	no	 terminological	precision	regarding	what	constitutes	a	 “people”	
in	international	law.	
	 The	 right	 of	 peoples	 to	 self-determination	 and	 independence	 is	 a	
cardinal	principle	in	modern	international	law	enshrined	in	the	UN	Charter	
and	many	other	instruments	and	documents	like	the	Vienna	Declaration.67	
However,	to	be	considered	lawful,	the	claims	of	independentists	should	be	
supported	by	a	cultural	and	historical	background	related	to	ethnic,	racial,	
or	religious	issues	and	should	aim	to	establish	a	state	entity	with	new	and	
different	characteristics	from	the	existing	one.	
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According	 to	 the	 Declaration	 on	 Principles	 of	 International	 Law	
concerning	 Friendly	 Relations	 and	 Co-operation	 among	 States,	 adopted	 by	
the	 UN	 General	 Assembly	 on	 	 October	 24,	 1970,68	 “the	 principle	 of	 equal	
rights	 and	 self-determination	 of	 peoples	 enshrined	 in	 the	 Charter	 of	 the	
United	 Nations”	 embraces	 the	 right	 of	 all	 peoples	 “freely	 to	 determine,	
without	 external	 interference,	 their	 political	 status	 and	 to	 pursue	 their	
economic,	 social	 and	 cultural	 development”,	 as	 well	 as	 the	 duty	 of	 every	
State	 “to	 respect	 this	 right	 by	 the	 provisions	 of	 the	 Charter”.	 The	
Declaration	 further	 adds	 that	 “the	 establishment	 of	 a	 sovereign	 and	
independent	State,	the	free	association	or	integration	with	an	independent	
State,	or	the	emergence	into	any	other	political	status	freely	determined	by	
a	people	constitute	modes	of	implementing	the	right	of	self-determination”,	
thus	 stressing,	 as	 the	 critical	 issue,	 the	methods	 of	 reaching	 the	 decision	
and	not	the	result.	
	 On	 February	 22,	 1982,	 the	 Sahrawi	 Arab	 Democratic	 Republic	
joined	the	OAU69	and	later	become	a	member	of	its	successor	organization,	
the	African	Union,70	which	considers	Western	Sahara	 “Africa’s	 last	colony,	
which	 has	 been	 under	 Morocco’s	 occupation	 since	 1975”.71	 The	 AU	
reiterates	 the	 “call	 for	 the	 decolonization,	 liberation	 and	 independence	 of	
Africa’s	 last	 remaining	 colony”.72	 The	 right	 of	 self-determination	 of	 the	
Sahrawi	 people	 was	 remarkably	 recalled	 by	 the	 heads	 of	 state	 and	
government	 of	 the	 African	 Union	 adopted	 	 in	 the	 summit	 held	 in	 Addis	
Ababa,	on	May	26,	2013.73	
	 While	 the	 declaration	 of	 independence	 is	 a	 political	 and	 unilateral	
act	by	nature,	 the	recognition	of	sovereignty	 is	a	discretionary	choice	that	
relies	 on	 assessments	 of	 foreign	 policy	 and	 international	 relations.74	 Two	
different	theories	have	been	developed	about	statehood.	The	“declarative”	
theory	 enshrined	 in	 the	Montevideo	 Convention75	 provides	 that	 to	 claim	
sovereignty	 an	 entity	 should	 have:	 a	 defined	 territory;	 a	 permanent	
population;	 a	 government	 and	 a	 capacity	 to	 enter	 relations	 with	 other	
states.76	 The	 "constitutive"	 theory	 simply	 contemplates	 that	 a	 state	 is	 a	
body	of	international	law	if	it	is	recognized	as	such	by	another	state	that	is	
already	a	member	of	the	international	community.77	
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	 Having	 a	 limited	 recognition	 does	 not	 imply	 that	 the	 government	
does	 not	 have	 sovereignty	 over	 the	 territory	 that	 controls.	 Partially	
recognized	 states,	 like	 Kosovo,	 exist	 also	 in	 Europe.78	We	 are	 not	 talking	
about	 entities	 with	 a	 very	 limited	 recognition	 –	 e.g.,	 Abkhazia,	 South	
Ossetia,	 Transnistria79	 –	 or	 “puppet	 states”;80	 the	 SADR	 enjoys	 a	 wide	
recognition	by	84	nations,	 including	AU	members	(55-countries,	excluding	
Morocco).81	Regrettably,	no	EU	member	has	 recognized	 the	 independence	
and	 sovereignty	 of	 the	 Sahrawi	 Republic,82	 despite	 its	 statehood	 was	
indirectly	recognized	by	some	non-binding	rulings	of	 international	courts.	
In	 similar	 cases,	 namely	 Palestine,	 the	 EU	 has	 supported	 the	 claims	 of	
independency	 and	 sovereignty.83	 Just	 to	 say,	 at	 present	 day,	 the	 State	 of	
Palestine	is	recognized	by	139	of	the	193	UN	member	states,	9	of	which	are	
also	EU	nations	-	in	contrast	Israel	is	recognized	by	165	UN	member	states,	
and	Kosovo	by	104	out	of	193,	including	22	out	of	27	EU	countries.	
	 Still,	 over	 the	 last	 40	 years,	 the	 EU84	 has	 reiterated	 their	 support	
for	“a	 just,	 lasting	 and	 mutually	 acceptable	 political	 solution”	 for	 the	
self-determination	 of	 the	 people	 of	Western	 Sahara	 consistently	with	 the	
principles	 of	 international	 law	 and	 as	 provided	 for	 in	 UN	 resolutions.	
Despite	being	listed	among	the	administering	powers	of	non-self-governing	
territories	like	Western	Sahara,	the	UK	has	a	long-standing	position	on	the	
former	 Spanish	 colony	 in	 support	 of	 UN	 resolutions	 and	 including	 self-
determination.85	
4.	Legal	Status	of	Western	Sahara	in	International	Courts	
In	its	Advisory	Opinion	of	October	16,	1975,	over	two	questions	presented	
by	 the	 UN	 General	 Assembly	 under	 resolution	 3292,86	 the	 ICJ	 ruled	 that	
there	is	no	convincing	historical	evidence	that	Western	Sahara	belonged	to	
anyone	 but	 the	 indigenous	 Sahrawi	 inhabitants.	 The	 ‘World	 Court’	
concluded	 that	 there	 is	 no	 evidence	 “of	 any	 tie	 of	 territorial	 sovereignty	
between	 the	 territory	of	Western	 Sahara	 and	 the	Kingdom	of	Morocco	or	
the	Mauritanian	entity”,	and	thus	“has	no	found	legal	ties	of	such	a	nature	as	
might	affect	the	application	of	resolution	1514	(XV)	in	the	decolonization	of	
Western	 Sahara	 and,	 in	 particular,	 of	 the	 principle	 of	 self-determination	
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through	 the	 free	 and	 genuine	 expression	 of	 the	will	 of	 the	 peoples	 of	 the	
Territory”.87	

In	 the	 judgment	 of	 December	 10,	 2015,	 the	 European	 Court	 of	
Justice	 (ECJ)88	upheld	 the	action	brought	by	Frente	Polisario	and	partially	
annulled	the	Liberalization	Agreement	in	agricultural	and	fishery	products	
as	it	does	not	apply	to	Western	Sahara.89	Following	the	appeal	brought	by	
the	Council	of	 the	European	Union,	 the	ECJ	sitting	 in	plenary	session,	as	a	
Grand	 Chamber,	 concluded	 that	 the	 Liberalization	 Agreement	 does	 not	
apply	 to	 the	 territory	 of	 Western	 Sahara.90	 In	 his	 opinion	 delivered	 on	
September	 13,	 2016,	 the	 Advocate	 General	 of	 the	Court	 of	 Justice	 of	
the	European	 Union	 (CJEU),	 Melchior	 Wathelet,	 considered	 that	 Western	
Sahara	 is	 not	 part	 of	 Moroccan	 territory	 and,	 therefore,	 neither	 the	 EU-
Morocco	 Association	 Agreement,	 nor	 the	 Liberalization	 Agreement	 are	
applicable	 to	 it.91	 The	 Advocate	 General	 recalled	 UNGA	 resolution	 1514	
(XV)	 and	 emphasized	 that	 the	 EU	 and	 its	 Member	 States	 have	 never	
recognized	 that	Western	 Sahara	 is	 part	 of	Morocco,	 or	 that	 the	 latter	 has	
sovereignty	over	that	territory.	

In	a	second	judgment	of	February	27,	2018,92	the	European	Union’s	
top	 court	 ruled	 that	 the	 Association	 Agreement	 is	 applicable	 only	 to	 the	
territory	 of	 Morocco	 and	 not	 to	 Western	 Sahara,	 and	 that	 neither	 the	
Fisheries	Agreement	nor	the	Protocol	thereto	are	applicable	to	the	waters	
adjacent	to	the	territory	of	Western	Sahara.	Finally,	on	September	29,	2021,	
the	General	Court	of	 the	European	Union	annulled	 the	Council	decisions93	
concerning,	first,	the	agreement	between	the	European	Union	and	Morocco	
amending	the	tariff	preferences	granted	by	the	European	Union	to	products	
of	 Moroccan	 origin	 and,	 second,	 the	 Sustainable	 Fisheries	 Partnership	
Agreement.94	 The	 Council	 appealed	 against	 the	 judgment	 of	 the	 General	
Court,	and	so	far,	the	appeal	is	still	pending.95	

Simon	 Sven96	 concludes	 that	 “To	 sum	up	 the	 legal	 status:	Western	
Sahara	 is	not	a	part	of	Morocco	and	Morocco	has	no	 legal	 title	or	claim	to	
the	territory.	Since	the	annexation	is	illegal,	it	is	null	and	void,	and	Morocco	
is	 therefore,	 legally	 speaking,	 an	 occupying	 power.	 Morocco	 has	 an	
obligation	to	respect	the	right	of	the	people	of	Western	Sahara	according	to	
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the	 law	of	 occupation	 and	 to	 end	 its	 illegal	 annexation	 and	 occupation	 of	
Western	Sahara”.	
5.	The	Spanish	Turnaround	
In	March	2022,	in	a	letter	addressed	to	the	King	of	Morocco,	Mohamed	VI,	
days	 ahead	 his	 visit	 to	 Rabat,	 the	 Spanish	 president	 of	 the	 Council	 of	
Ministers,	Pedro	Sánchez,	came	out	of	the	blue	with	by	recognizing	Rabat’s	
territoriality	 over	 Western	 Sahara.97	 In	 a	 non-law	 proposition	 (Spanish:	
Proposición	 no	 de	 Ley)98	 approved	 the	 following	 April	 7,	 the	 Congress	 of	
Deputies	 (Spanish:	 Congreso	 de	 los	 Diputados),	 the	 lower	 house	 of	 the	
Spanish	 Parliament,	 censured	 the	 executive's	 turnabout	 over	 the	
destination	 of	 the	 former	 colony,	 and	 stressed	 the	 right	 of	 self-
determination	of	 the	 Saharawis,	 calling	on	 the	 government	 to	 seek	 a	 just,	
realistic,	viable,	lasting	and	political	solution	acceptable	by	both	parties,	in	
accordance	to	international	law.99		

In	a	resolution	introduced	in	Congress	the	same	day,	regarding	the	
letter	sent	by	the	PM	to	the	Moroccan	king,	the	Spanish	deputies	urged	the	
government	“to	demonstrate	disconformity	with	 the	radical	and	historical	
change	in	the	posture	of	the	Spanish	government	over	the	political	conflict	
in	Western	Sahara”.100	The	lawmakers	find	that	the	turnaround	of	the	Prime	
Minister	 (PM)	 boosts	 “the	 Moroccan	 aspirations	 and	 ambitions	 to	 gain	
sovereignty	of	 the	Western	Sahara	and	the	destiny	of	 the	Sahrawi	people”	
and	 call	 on	 the	 executive	 to	 seek	 a	 political	 solution	 fair,	 realistic,	 viable,	
durable	and	acceptable	 for	all	parties	 involved	 in	the	conflict,	and	to	keep	
on	supporting	Western	Sahara	and	the	referendum	scheduled	by	the	UN,	in	
accordance	with	the	international	law.	

Finally,	on	14	July	2022,	the	Congress	upheld	the	turnaround	of	the	
government	by	rejecting	by	252	votes	out	of	333	the	draft	 text	asking	the	
executive	 to	 review	 its	 stance	on	 the	Moroccan	Sahara	 issue.101	Following	
this	 endorsement,	 and	 despite	 previously	 parliamentary	 resolutions,	 the	
Spanish	PM	 reiterated	 his	 support	 to	 the	Moroccan	 autonomy	plan	 about	
Western	Sahara	during	his	official	visit	to	Rabat	in	February	2024.102		

Although	 Spain,	 with	 the	 letter	 addressed	 to	 the	 UN	 Secretary	
General	on	February	26,	1976,	unilaterally	communicated	the	termination	
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of	 its	 presence	 and	 administration	over	Western	 Sahara,	 according	 to	 the	
UN	and	international	law	Madrid	remains	de	iure	the	administering	power	
of	the	former	colony	and	bears	the	responsibility	for	the	self-determination	
of	 the	 territory,	 as	 recognized	 by	 UNGA	 resolution	 A/RES/2072(XX)	 and	
resolution	 3458/A	 of	 December	 10,	 1975,	 which	 reaffirms	 the	
responsibility	of	Spain	as	such.103		

Indeed,	 in	 a	 letter	 dated	 January	 29,	 2002,	 addressed	 to	 the	
President	 of	 the	 Security	 Council,	 the	 Under-Secretary-General	 for	 Legal	
Affairs,	Mr.	Hans	Corell,	states	that	“The	Madrid	Agreement	did	not	transfer	
sovereignty	over	the	Territory,	nor	did	it	confer	upon	any	of	the	signatories	
the	status	of	an	Administering	Power,	a	status	which	Spain	alone	could	not	
have	unilaterally	transferred.	The	transfer	of	administrative	authority	over	
the	 Territory	 to	 Morocco	 and	 Mauritania	 in	 1975	 did	 not	 affect	 the	
international	 status	 of	 Western	 Sahara	 as	 a	 Non-Self-Governing	
Territory”.104	

The	 Spanish	 turnaround	 over	 the	 former	 colony	 is	 even	 more	
surprising	 considering	 that	 in	 July	 2014,	 the	 incumbent	 Minister	 of	 the	
Interior,	Fernando	Grande-Marlaska	Gómez,	 in	his	capacity	of	President	of	
the	 Criminal	 Chamber	 of	 the	 Audiencia	 Nacional,	 a	 national	 court	 with	
jurisdiction	over	all	of	the	Spanish	territory,105	stated	that:	“Spain	continues	
to	be	the	administrative	power	of	the	territory,	and	as	such,	until	the	period	
of	decolonization	ends,	 there	are	obligations	recognized	 in	articles	73	and	
74	 of	 the	 Charter	 of	 the	 United	 Nations”.106	 Since	 2018,	 judge	 Grande-
Marlaska	 serves	 as	 minister	 of	 the	 Interior	 in	 the	 PSOE-led	 executive	 of	
Pedro	 Sánchez,107	 which	 rejects	 any	 responsibility	 over	 the	 territory	 and	
does	not	recognize	the	SADR.	It	 is	therefore	clear	that	 international	 law	is	
sacrificed	for	the	benefit	of	political	and	economic	interests.	

A	 Belgian	 investigation	 opened	 in	 July	 2022,	 revealed	 that	 several	
members	 of	the	European	 Parliament	 (MEPs)	 have	 allegedly	 received	
bribes	 from	 Moroccan	 authorities	to	 influence	 the	 decision-making	
processes	and	to	secure	a	more	favorable	view	of	the	occupation	of	Western	
Sahara	 by	 Rabat.108	 On	 September	 6,	 2022,	 Dennis	 Karapiperis,	 the	 chief	
executive	 officer	 (CEO)	 of	 the	 Greek	 company	 Archirodon,	 lobbied	 the	
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Spanish	MEPs	 to	 vote	 against	 amendments	 that	 “challenge	 the	 territorial	
integrity	of	Morocco”,	openly	defending	the	Moroccan	position	on	occupied	
Western	Sahara.109	Karapiperis	warned	the	Spanish	MEPs	about	the	impact,	
over	his	company,	and,	in	general,	over	Spanish	companies,	if	the	European	
Parliament	 would	 have	 passed	 a	 resolution	 supporting	 the	 self-
determination	 and	 independence	 of	 the	 territory.	 The	 timing	 of	 the	
“Moroccogate”	 is	 consistent	 with	 the	 turnaround	 of	 the	 Spanish	
government	 and	 its	 Parliamentary	 majority	 over	 the	 Sahrawi	 issue.	 It	 is	
likely	 that	pro-Moroccan	 lobbying	was	somewhat	successful,	 thus	pushing	
the	 Spanish	 executive	 to	 support	 Rabat's	 illegal	 annexation	 of	 the	 former	
colony.		

Nations	which	deal	with	separatists	or	independentists	within	their	
territory,	have	a	tendency	to	deny	recognition	of	sovereignty.110	Indeed,	the	
government	 of	Madrid	has	 always	 rejected	 the	 claims	of	 independence	of	
Palestine,	and	is	also	considered	to	be	the	strongest	opponents	to	Kosovo’s	
statehood	 within	 the	 EU.111	 In	 August	 2022,	 Spanish	 PM	Pedro	
Sánchez	reaffirmed	 the	 non-recognition	 of	 Kosovo,	 stating	 that	 the	
declaration	 of	 independence	 of	 Pristina	 violated	 international	 law.112	 The	
non-recognition	 of	 Kosovo	 is	 linked	 to	 the	 executive’s	 opposition	 to	 the	
Basque	and	Catalan	independence	claims.	

Answering	on	behalf	of	the	European	Commission	(EC)	to	a	question	
over	 the	 letter	 that	 of	 Spanish	PM	Pedro	 Sánchez	 to	King	Mohamed	VI	 of	
Morocco,113	 the	 High	 Representative/Vice-President	 Josep	 Borrell	 stated	
that	 “[the]	 EU	 position	 on	Western	 Sahara	—	which	 reflects	 the	 existing	
common	view	among	EU	Member	States	—	 is	 to	 fully	 support	 the	UN-led	
efforts	for	a	political	process	in	view	of	reaching	a	just,	lasting	and	mutually	
acceptable	 political	 solution	 to	 the	 question	 of	 Western	 Sahara,	 in	
accordance	 with	 the	 UN	 Security	 Council	 resolutions,	 and	 in	 particular	
resolution	 2602	 (2021).114	 He	 concluded	 that	 “[the]	 EU	 considers	 that	 all	
issues	concerning	the	question	of	Western	Sahara	and	its	status	should	be	
addressed,	 in	 conformity	 with	 international	 law”.115	 Must	 be	 noted	 that,	
while	 SC	 resolution	 2602	 reaffirms	 the	 self-determination	 of	 the	
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Sahrawis,116	this	crucial	step	is	not	explicitly	mentioned,	or	is	intentionally	
omitted,	by	Borrell.117	

Finally,	 addressing	 Congress	 on	 Morocco	 in	 April	 2024,	 Sánchez	
declared	 that	 Spain	 would	 officially	 recognize	 unilaterally	 Palestinian	
statehood	 by	 next	 July	“in	 Europe's	 geopolitical	 interests”,	 even	 if	 the	 EU	
doesn’t	do	it.118	The	announcement	comes	after	last	November	Sánchez	had	
reached	 a	 controversial	 agreement	 with	the	 left-wing	Sumar	alliance,	 as	
well	 as	 a	 series	 of	 pro-Catalan	 independence	 parties	 to	 secure	 the	
parliamentary	support	to	his	government.	Catalan	separatist	party	Esquerra	
Republicana	 de	 Catalunya	 (Republican	 Left	 of	 Catalonia)	 in	 the	 regional	
government	(Generalitat)	and	Catalunya	en	Comú	(Catalonia	in	Common),	a	
left-wing	 pro-Catalan	 but	 not	 pro-independence	 party,	 asked	 Sánchez	 to	
explain	 readiness	 to	 recognize	 the	 Palestinian	 state.119	 Iñigo	 Errejón,	
spokesperson	 of	 the	 leftist	 coalition	 Sumar	 in	 the	 Congress	 of	 Deputies,	
criticized	the	double	standard	of	Sánchez:	“what	is	valid	for	Palestine	is	also	
valid	for	Sahara”.120		

The	 EU	 contravenes	 its	 own	 established	 practice	 and	 applies	 a	
double	 standard	 in	 addressing	 the	 Palestinian	 and	 the	 Western	 Sahara	
question.121	 The	weaknesses	 of	 the	 EU	 foreign	 policy	 are	 also	 a	 result	 of	
each	 country	having	 to	defend	 its	 interests	 and	preserve	 them	bilaterally.	
Thus,	 its	 overall	 foreign	 policy	 appears	 scattered	 if	 not	 atomized	 by	 the	
different	influences	pursued	by	its	member	states.	122	

Conclusion	
One	of	the	last	vestiges	of	the	colonial	imperialist	era,	Western	Sahara	is	a	
challenge	 to	 international	 law	 and	 one	 of	 the	 most	 striking	 unresolved	
political	issues	of	the	last	50	years.	Regardless	the	Sahrawi	Republic	enjoys	
the	 recognition	 by	 84	 nations,	 including	 the	 almost	 unanimity	 of	 African	
countries,	 the	 rulings	 of	 international	 courts,	 and	 the	 resolutions	 of	 the	
United	 Nations;	 the	 legitimate	 aspirations	 of	 self-determination	 and	
independence	 of	 the	Polisario	 Front	 are	 frustrated	by	 the	 lack	 of	 support	
from	 the	 European	 Union	 and	 the	 latest	 recognition	 of	 Morocco's	 claims	
over	the	disputed	territory	by	the	United	States,	Israel,	and	Spain.	
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Behind	 economic	 and	 political	 interests	 and	 motivations,	 it	 is	
remarkable	 that	 the	 United	 States	 and	 Spain,	 an	 EU	 member	 state,	 have	
abandoned	the	core	principles	of	international	law,	namely	the	pillars	of	the	
international	community	which	govern	the	relationships	among	states,	and	
sacrificed	 the	 legitimate	 aspirations	 of	 the	 Saharawi	 people	 for	 self-
determination.	More	 remarkable	 is	 the	 lack	 of	 concrete	 support	 from	 the	
European	 Union,	 despite	 statements	 on	 respecting	 international	 law	 and	
fundamental	 human	 rights.	 The	 EU	 and	 member	 states	 lack	 a	 coherent	
policy	on	Western	Sahara.	Varying	and	contradictory	positions	are	driven	
by	 economic	 and	 political	 interests	 rather	 than	 by	 the	 cornerstone	
principles	of	international	law.		

The	case	of	Western	Sahara,	or	the	Sahrawi	Republic,	and	its	people	
is	far	from	being	close	to	a	(positive	and	happy)	conclusion.	It	is	evidence	of	
the	 prevalence	 of	 force	 and	 interests	 over	 law	 and	 contributes	 to	 fueling	
conflicts	and	confusion	within	the	international	community,	putting	global	
security	and	governance	at	risk.	
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