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Abstract

This study explores the principles of domestic criminal jurisdiction under
international law, focusing on universal jurisdiction. It analyzes the
contentious nature of universal jurisdiction, particularly its application by
international judicial organs post-human rights and international criminal
law developments. The research scrutinizes the Rome Statute's provisions,
debating whether it implicitly or explicitly endorses universal jurisdiction
over non-party state nationals. It also examines the complementarity
principle within the Statute, arguing that it safeguards state interests by
prioritizing national jurisdiction. The findings affirm universal jurisdiction's
recognition under international law and its potential activation under the
Rome Statute, while complementarity balances states' interests against the
jurisdiction of international courts.
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Introduction
Universal Jurisdiction (UJ) for international judicial organs is not well

recognized explicitly under international law. However, the ardent
proponents of U] assert that international judicial organs such as the
International Criminal Court (ICC) may exercise jurisdiction against the
foreign nationals or the nationals of non-party states on two premises: first,
that the state parties have delegated the extra-territorial jurisdiction to ICC
through express consent; secondly, that the state parties have conferred
universal criminal jurisdiction on ICC through its treaty against the
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nationals of non-party states. In both cases, there is an element of the
implied form of jurisdiction. However, U] itself is based upon express
recognition through state practices.

The first argument is based on the assumption of delegation, while in
the second case, the universality principle of jurisdiction is relied upon for
exercising jurisdiction over core international crimes. Although article 12 of
the Rome Statute (the Statute) is clear regarding the territorial jurisdiction
of the Court, legal scholars dispute this type of jurisdiction on the premise
that it violates the essence of the law of treaties and that no such
jurisdiction can be delegated unless the state of nationality has given
consent.! As far the second argument is concerned, generally U] is not well
recognized for international judicial organs but it is argued that the shift in
the paradigm of public International law (PIL) especially after the creation
of ICC coupled with the progressive developments in human rights law, it
has now procured enough attention of international community.?

Universal jurisdiction according to Bassiouni, “..is not as well
established in conventional and customary international law as its ardent
proponents, including major human rights organizations, profess it to be”.3
The very notion of U] is founded in national legal frameworks and its
relation with international legal issues is not yet clear.* Any abrupt claim of
exercising U] by international organs would not be easily justified.
Therefore, this work aims to analyze what are the legal basis of U] and
whether it is recognized for international legal organs.

The most notable obstacle to the U] of international judicial organs is
the issue of immunities of certain officials in criminal matters. Based on the
principle of state sovereignty, immunity for officials is a protective shield
for escaping the law and procedure at international level. On the contrary,
since the Nuremberg trials.> the notion of immunity has stood excluded
from the sphere of special defenses in criminal prosecution.® Likewise,
under article 4, 3 and 12 of the 1948 Genocide Convention, 1973 Apartheid
Convention, and 1984 Torture Convention, respectively, the head of state
and other public official’'s immunity is no more a ground of defense in
criminal prosecution.”

In the near past, the International Criminal Tribunals for both
Yugoslavia (ICTY) and Rwanda (ICTR) also known as ad hoc tribunals were
established by the United Nations Security Council (UNSC). Article 7(2) of
the ICTY and 6(2) of the ICTR statutes specifically provides for the removal
of head of state immunity in criminal prosecutions. Moreover, article 27 of
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the ICC’s Statute deals with the irrelevancy of official capacity and
immunity in criminal prosecution. Generally, International Criminal Law
(ICL) removes both substantial and temporal immunity for all public
officials. On the contrary, the International Court of Justice (IC]) in “Congo v.
Belgium” (2002) recognized the temporal immunity of the incumbent
officials.® This irrelevancy of official immunity is actually the
extraneousness of the corporate body of state so that the powerful
individuals could face justice as well as to remove the impression that
immunities are shield against the universal jurisdiction of national and
international courts. In other words, it is intended to pierce the veil of
corporate fictions behind which the powerful individual would hide.

By incapacitating the traditional defense of immunity, U] at
international level has now become more of a reality than myth. In practice,
the guiding principle of U], aut dedere aut judicare (either prosecute or
extradite), has often remained purely theoretical in the general practices of
states.” On the contrary, some states have made very bold efforts to
implement the ‘principles of U] and complementarity’, but unfortunately,
these efforts have often been unsuccessful due to politics and diplomacy.©
This is because political priorities of states have always prevailed over legal
reasoning in matters of implementation at the international level.l!

For all practical purposes, universal jurisdiction, which, according to
Randall, is: “a legal principle allowing or requiring a state to bring criminal
proceedings in respect of certain crimes irrespective of the location of the
crime and the nationality of the perpetrator or the victim.”12 It thus implies
that an offender may be prosecuted by the state or international judicial
body regardless of their nationality or place of occurrence. Following the
above definition, the theory of UJ is based on the idea that certain crimes
are so heinous and detrimental to the interests of the international
community that states are entitled to initiate proceedings against the
offenders.13 Hence, to answer the key question of which provisions in the
Rome Statute can form the basis for the ICC's universal jurisdiction over
nationals of non-party states, this article explores the ICC's universal
jurisdiction over individuals, regardless of nationality or crime location,
focusing on crimes that shock the international community. It analyzes
domestic jurisdiction under international law, the legal basis of U] in treaty
and customary law, and specific ICC Statute provisions. It also examines the
principle of complementarity's role in safeguarding state jurisdiction.
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The deployed research methodology in this article is doctrinal because
it examines the preamble and provisions of ICC Statute, UN Charter and
other international treaties and legal documents. Doctrinal research has
been defined as “a detailed and highly technical commentary upon, and
systematic exposition of, the context of legal doctrine”. This approach is
applicable because international treaties and conventions are largely a
black letter law subject which is based on interpretation of treaties.

Jurisdiction under International Law

International criminal law is a newly developed branch of PIL aiming to
bring the perpetrators of international crimes to justice. The birth of
modern ICL has significantly altered the scope of PIL, especially by
including individuals within its operational ambit.# Traditionally, it was the
state that was deemed to be the only subject of PIL.15> However, after the
emergence of post-UN international legal order the states were recognized
as sovereign equal under the UN Charter. Moreover, the Charter also laid
down the principles dealing with exercising domestic jurisdiction by the
states.1® Historically, states have always claimed an occasion in their
international affairs where they can exercise legitimate power and
authority without any foreign interference.!” In broader terms, such an
occasion is referred to as jurisdiction, or more specifically, domestic
jurisdiction.!8

Jurisdiction has different meanings in international law and domestic
law. However, in PIL, jurisdiction is commonly understood as the legal
powers and authority of states to set and enforce rules.?? Jurisdiction
reflects the sovereignty of state when a certain legal authority is exercised
within the physical boundaries of the state over its subjects.?! Professor
Shaw defined jurisdiction as follows, “Jurisdiction concerns the power of
the state under international law to regulate or otherwise impact upon
people, property and circumstances and reflects the basic principles of state
sovereignty, equality of states and non-interference in domestic affairs.”22
Consequently, jurisdiction is the indivisible power of states as defined by
international law, reflecting their sovereign prerogatives in domestic
affairs.?3

Domestic jurisdiction of states can be categorized into legislative,
judicial, and executive jurisdiction.?* Legislative jurisdiction allows a state
to create laws, while judicial jurisdiction empowers state courts to resolve
legal and factual disputes. Executive jurisdiction enables the state to
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enforce legal actions, such as arrests or searches.?> Extraterritorial judicial
jurisdiction is often controversial, but certain instances of its acceptance
will be discussed later.2¢ Generally, a state's exercise of extraterritorial
executive jurisdiction infringes upon the sovereignty of other states.?’ At
the national level, courts typically assert two types of jurisdiction: criminal
and civil. In civil matters, each state has its own laws and judicial forums for
original and appellate cases.?® When civil disputes involve nationals from
different states, they are addressed using principles of private international
law??, although no international treaty governs these issues. National courts
also exercise criminal jurisdiction based on their state's penal laws.3°

Similarly, national courts' jurisdiction is generally determined by
municipal laws, though international law imposes certain constraints,
particularly on criminal jurisdiction.3! Apart from sovereign and diplomatic
immunity, PIL does not prescribe any restriction for the jurisdiction of
municipal courts pertaining to civil matters.3? In civil matters, international
law does not restrict the jurisdiction of municipal courts, and criminal
sanctions are used as a last resort to enforce civil awards.33 Therefore, this
work will focus on examining various principles of domestic criminal
jurisdiction.

Criminal Jurisdiction

There are several heads of jurisdiction that provide material grounds for
the municipal courts to exercise criminal jurisdiction.3* However, there are
no obligations on the part of states to exercise jurisdiction in accordance
with any particular head of jurisdiction.3> Rather, it is up to the states to
decide how to exercise jurisdiction.3® These jurisdictional principles are
accepted by the international community and are consistent with the rules
of PIL. Thus, exercising jurisdiction on any other ground involves the risk of
rejection by other states.3”

1. Territorial Principle

Traditionally, every state exercises jurisdiction over the crimes occurring
within its territory.3® Exercising jurisdiction on territorial basis reflects the
sovereignty of states on their territory.3° According to this principle, states
claim exclusive jurisdiction over crimes committed within their borders,
even when committed by foreign nationals, except those who come under
the heads of sovereign and diplomatic immunities.*® Thus, under the
territorial principle, all the crimes committed on the territory of the state
are tried by the municipal courts.*! The territorial principle prohibits a
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state from applying and enforcing its criminal laws within another state's
territory without explicit consent.#? The nature of territorial sovereignty in
respect of criminal acts was briefly examined by the Permanent Court of
International Justice in the Lotus case.*3
Crimes that begin in one state and end in another may see jurisdiction

claimed by both states: the originating state under the 'subjective territorial
principle’ and the state where the crime's effects are felt under the
'objective territorial principle.'#* Jurisdiction may depend on the offender's
residence, but both states have valid claims. The 'subjective territorial
principle' is exemplified by Article 14 of the Armenian Criminal Code.*>
Cesare Beccaria discussed territoriality in his 1764 work “Dei delitti e delle
pene” as:

There are those who think, that an act of cruelty committed, for

example, at Constantinople, may be punished at Paris; for this

abstracted reason, that he who offends humanity, should have

enemies in all mankind, and be the object of universal execration; as if

the judges were to be the knights errant of human nature in general,

rather than guardians of particular conventions between men. The

place of punishment can certainly be no other, than that where the

crime was committed; for the necessity of punishing an individual for

the general good subsists there, and there only.*6

2. Nationality Principle

After the territorial principle, the nationality principle is the second-most
accepted basis for jurisdiction in PIL.47 It allows a state to exercise
jurisdiction over its nationals for crimes committed anywhere, serving as
an exception to the territorial principle.*® The 'active nationality principle'
refers to a state's jurisdictional claim over its nationals' offenses committed
abroad.*® International law permits states to define criteria for nationality,
but the obligation of other states to recognize such nationality is guided by
the ICJ's Nottebohm case ruling.> Some states assert criminal jurisdiction
based on the 'passive personality principle's! to try foreigners for crimes
against their nationals abroad.>? The Cutting case (1886)% is a leading
example, where Mexico tried a US national for defamation published in a US
newspaper.>* Initially opposed by the US, the case was unresolved due to
the complainant's withdrawal. Although once opposed by the US and UK,
the US has now accepted the principle.5> However, the passive personality
principle is controversial for potentially subjecting individuals to multiple
jurisdictions and violating the principle of 'nullum crimen sine lege.'>®
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3. Protective Principle

This principle allows states to punish the acts prejudicial to state security
committed abroad even by foreigners, such as plotting to overthrow a
government, counterfeiting currency or seals, and selling state secrets.5’
The protective principle is justifiable in those circumstances when
extradition is refused.>® Regarding protective principle, there are concerns
that it could be abused by states interpreting their security too broadly.5?
Ayatollah Khomeini's 1989 fatwa against Salman Rushdie was issued under
the protective principle.®® Similarly, Israel's jurisdiction in the Eichmann
case was too based on the protective principle.t!

4. Universality Principle or Universal Jurisdiction (UJ)

Universality principle or U] is obviously the most discussed and disputed
principle of jurisdiction under PIL.6? Under this principle, states claim
jurisdiction over particularly heinous crimes. Robert Cryer defines
universal jurisdiction (U]) as jurisdiction over a crime regardless of where
it was committed, the nationalities of the suspect or victim, or any other
link between the crime and the prosecuting state.®® Thus, the universality
principle is an extraterritorial jurisdictional claim over certain crimes,
irrespective of the place or nationality of the perpetrators.®* Initially, U] was
only recognized for piracy,*however, as more crimes like war crimes,
hijacking, and crimes against humanity emerged, offending the
international community, they too became subject to UJ.6¢ National courts
assert U] because some crimes are so heinous they are considered offenses
against the entire international community, or erga omnes. Historically, the
universality principle traces back to the Nuremberg Trial, where the
tribunal first exercised jurisdiction over international crimes regardless of
the crime’s place or the accused's nationality.6”

i. Legal Basis of Universal Jurisdiction

The legal foundations of universal jurisdiction (U]) are found in treaties,
customary international law (CIL), and domestic legislation. The principle is
grounded in the maxim 'aut dedere aut judicare’ (extradite or prosecute), a
modern iteration of the 17th-century Grotian ‘aut dedere aut punier'
(extradite or punish).6® This was first explicitly stated in Article 7 of the
1970 Hague Convention and reiterated in Article 11 of the 2005
International Convention for the Suppression of Acts of Nuclear
Terrorism.®?
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ii. Universal Jurisdiction under the Treaty Law

Under treaty law, universal jurisdiction (U]) was first recognized in the
1949 Geneva Conventions, which classified certain violations as 'grave
breaches’.”? Articles 49, 50, 129, and 146 of each Convention respectively
allow states to exercise U] over these grave breaches.”! Similarly, Article 28
of the 1954 Convention for the Protection of Cultural Property in the Event
of Armed Conflict and Article 16(2)(a) of its 1999 Second Protocol mandate
state parties to suppress violations based on UJ. Article 5 of the 1984
Convention against Torture mandates that States exercise U] to suppress
crimes outlined in the Convention when necessary. The 2006 International
Convention for the Protection of All Persons from Enforced Disappearance
also requires States to use U] to suppress enforced disappearances when
the accused is within their territory and not extradited. Essentially, a State
must be a party to the relevant treaty to exercise U] over certain
international crimes

iii. Universal Jurisdiction in Customary International Law

Universal jurisdiction based on CIL applies to all states due to the universal
application of international customs.’? Unlike treaty law which addresses
the state parties, CIL has a broader scope. International custom has been
recognized as a “source of international law” under article 38(1) (b) of the
Statute of the IC] which states: “international custom, as evidence of a
general practice accepted as law”.”® According to this provision
international custom has two elements: State practice (material element)
and opnio juris (psychological element).”# Besides, international custom has
been broadly accepted by states as “source of international law”. Most
states consider international law as part of their national laws.

The characteristic of jurisdiction based on international custom is

clearly reflected in article 105 of the UNCLOS which states:
On the high seas, or in any other place outside the jurisdiction of any
State, every State may seize a pirate ship or aircraft, or a ship or
aircraft taken by piracy and under the control of pirates, and arrest
the persons and seize the property on board. The courts of the State
which carried out the seizure may decide upon the penalties to be
imposed, and may also determine the action to be taken with regard to
the ships, aircraft or property, subject to the rights of third parties
acting in good faith.”>

The provisions use 'every state' rather than 'state parties,’ indicating
that under CIL, any state can prosecute piracy, irrespective of the
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perpetrators' nationality or crime place. The 'Princeton Principles on
Universal Jurisdiction' also define this concept in Principle I as follow:
For purposes of these Principles, universal jurisdiction is criminal
jurisdiction based solely on the nature of the crime, without regard to
where the crime was committed, the nationality of the alleged or
convicted perpetrator, the nationality of the victim, or any other
connection to the state exercising such jurisdiction.”é

Some scholars argue that the U] outlined in the 'Princeton Principles' is
based on CIL.”” Princeton Principle II of U] provides for serious crimes
under international law, which include: "(1) piracy; (2) slavery; (3) war
crimes; (4) crimes against peace; (5) crimes against humanity; (6)
genocide; and (7) torture." When comparing the crimes listed in the
Princeton Principles with those identified by Antonio Cassese, the sole
difference is that Cassese includes terrorism, excluding slavery.”® In
summary, piracy, slavery, war crimes, aggression, crimes against humanity,
genocide, and torture all contain both material and psychological elements,
making them crimes under CIL.7° In this way, international customary rules
serve as a defense for global values by allowing the repression of certain
crimes.80 States can universally prosecute such crimes, irrespective of the
accused's nationality or where the crime occurred. Universal jurisdiction is
grounded in both treaty and customary law, with the latter often being
codified. In the absence of treaty provisions, universal jurisdiction can be
exercised based on CIL.

iv. Universal Jurisdiction under Domestic Law
Domestic laws subject U] to the principle of either extraditing or
prosecuting foreign individuals for crimes committed abroad.8! If
extradition is not possible and the individual is present within the state,
domestic legislation allows the state to exercise jurisdiction.8? Domestic
legislation is the source of U] under national law.?3 For instance, the
German Criminal Code in section 7(2) provides for U] of the German Courts
as follows:
German criminal law shall apply to other offences committed abroad if
the act is a criminal offence at the locality of its commission or if that
locality is not subject to any criminal law jurisdiction, and if the
offender:
1. Was German at the time of the offence or became German after the
commission; or
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2. Was a foreigner at the time of the offence, is discovered in Germany
and, although the Extradition Act would permit extradition for such an
offence, is not extradited because a request for extradition within a
reasonable period of time is not made, is rejected, or the extradition is
not feasible.84

In the above provisions, German courts have universal jurisdiction (UJ)
over foreigners. Similarly, article 12(3) & (4) of the Turkish Criminal Code
of 2004 empowers the Turkish Courts to exercise jurisdiction over
foreigners.8> Article 8 of the Greek Penal Code of 1950 grants Greek courts
UJ over certain international crimes such as piracy, slave trade, and illegal
trade of narcotic drugs.8¢ Likewise, Belgium's Parliament passed a Law of
Universal Jurisdiction in 1993, which authorized Belgian courts to try
offenders accused of “genocide, crimes against humanity, and war crimes”
without regard to nationality or territoriality.8” Belgium's law was
considered by international civil society as a landmark achievement in the
struggle for international justice. However, in 2003, due to political
pressure from the United States, Belgium repealed the Universal
Jurisdiction clauses from the law by amending it.88

At the domestic level, the Pinochet case and the Adolf Eichmann trial are
widely regarded as quintessential examples of national courts exercising
U].89 Following the Nuremberg Trials, the Pinochet case is seen as a high-
profile instance where national courts relied on the principle of
universality.?® Although British authorities exercised U] over Pinochet, a
foreign national, for crimes against non-British nationals, his arrest
occurred in the UK.?! Similarly, the Israeli prosecution of Adolf Eichmann is
another notable case of U], with the District Court of Israel affirming the
country's right to prosecute Eichmann and held as follows:

The abhorrent crimes defined under this Law are not crimes under
Israeli law alone. These crimes, which struck at the whole of mankind
and shocked the conscience of nations, are grave offences against the
law of nations itself (delicta juris gentium). Therefore, so far from
international law negating or limiting the jurisdiction of countries
with respect to such crimes, international law is, in the absence of an
international court, in need of the judicial and legislative organs of
every country to give effect to its criminal interdictions and to bring
the criminals to trial. The jurisdiction to try crimes under
international law is universal.92

In the Eichmann trial, the Israeli Court invoked U] based on the
customary international status of Eichmann's alleged crimes. The verdict
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confirmed the right to apply U] to international offenses. Similarly,
Australia's War Crimes Amendment Act of 1988 and the UK's War Crimes
Act of 1991 dealt with “offences committed in the Second World War” by
individuals who subsequently settled in these countries. Thus it may be
said, that the legal foundations of U] are established in treaty law, CIL, and
domestic law. Originally limited to piracy, U] has expanded to include other
grave crimes. The focus of U] is on the severity and heinousness of the
offenses, rather than the offender's nationality or the place of crime,
underscoring the global imperative to prosecute such egregious acts.

Universal Criminal Jurisdiction under the Rome Statute

Since the Nuremberg and Tokyo trials, U] has been recognized as an
important means to address serious international crimes.?® The creation of
the ICTY and ICTR, as well as the ICC, has intensified scrutiny over war
crimes, crimes against humanity, and genocide.’* However, U] typically
refers to national jurisdiction over international crimes, rather than
jurisdiction by international courts, unless specifically established.®> In this
way, U] allows states to prosecute serious international crimes irrespective
of where they occurred or the nationality of the perpetrators. The ICC's
jurisdiction over certain crimes, as outlined in the Rome Statute,
complements state jurisdiction. These crimes are recognized as jus cogens
in both treaty and customary international law, enabling states to exercise
UJ over them.?® Thus, crimes defined by the ICC and other legal instruments
due to their heinous elements and invoking contents are eligible for UJ.%”
Some scholars argue that the ICC can exercise U] over crimes of a jus cogens
nature listed in its Statute, even for individuals from non-party states.’®
Bassiouni describes two positions on UJ: the idealistic Universalist view,
which prioritizes shared international values over national interests, and
the pragmatic policy-oriented view, which supports an enforcement
mechanism for the international community's shared interests that
overrides individual state sovereignty.??

The above two positions refer to share common elements (i) the
existence of commonly shared values of International community; (ii) a
strong enforcement mechanism is needed for the protection of these
common values; and (iii) that the expanded enforcement mechanism would
possibly lead to the maintenance of peace and order in the world.
Theoretically, the above positions reveals that a state or international
organs can either individually or collectively take measures to suppress
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international crimes. Moreover, Article 2(4) of the UN Charter prohibits the
use of force, and the obligations of peaceful international cooperation
greatly influence state sovereignty. This is due to the interdependency of
states. Thus, an international enforcement mechanism is necessary to
address international crimes and protect the norms of peaceful
coexistence.l%0 Graefrath argues that universal criminal jurisdiction is
increasingly recognized for offenses threatening international order, and
that such offenses are punishable even if not considered crimes under
national law. Additionally, official positions, including government officials
or heads of state, do not exempt individuals from criminal responsibility,
and immunity cannot be claimed.101

Some states oppose the ICC's universal jurisdiction, fearing loss of
diplomatic protection for their citizens, but such concerns are based on
sovereign immunity principles, which are not applicable to international
crimes.192 Moreover, number of international treaties support U] for crimes
threatening global peace, and for this reason ICC was established to address
serious crimes. Thus, U] overrides state domestic jurisdiction in cases of
grave international crimes. Theoretically, the right to exercise U] over
international crimes stems from their heinous nature. The crimes listed in
the Rome Statute are not only egregious but also recognized as jus cogens
under both treaty and customary law, making them eligible for UJ.
Following this rationale, the Rome Statute's crimes qualify to be the subject
crimes of UJ]. While national courts traditionally have jurisdiction over
international crimes, their jus cogens status also allows international bodies
to assert U]. For this reason, the ICC enjoys a separate international legal
personality, granted by a large number of states that have delegated U] over
grave international crimes.103

Balancing the States’ Legitimate Interest through the Jurisdictional
Principle of Complementarity

Philippe defines the principle of complementarity as allowing a subsidiary
body to assume jurisdiction when the primary body does not act.1%4 This
principle balances state sovereignty with the need to prosecute
international crimes, enabling international legal organs to step in when
states are unable or unwilling to do so. The issue arises for crimes under
Articles 5 to 8 of the ICC Statute, and hinges on the absence of genuine
domestic investigation and prosecution, which then permits the ICC to take
over jurisdiction.105
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Before the ICC was established, the ICTY and ICTR Statutes
incorporated the principle of complementarity differently'°¢, granting these
Tribunals precedence over national courts.1” This was due to doubts about
the domestic courts' willingness and capability to hold fair trials.198 The
ICTY Appeals Chamber confirmed this primacy in the Tadi¢ case as:

[W]hen an international tribunal such as the present one is created, it
must be endowed with primacy over national courts. Otherwise,
human nature being what it is, there would be a perennial danger of
international crimes being characterized as ‘ordinary crimes’...,, or
proceedings being ‘designed to shield the accused’, or cases not being
diligently prosecuted. If not effectively countered by the principle of
primacy, any one of those strategies might be used to defeat the very
purpose of the creation of an international criminal jurisdiction, to the
benefit of the very people whom it has been designed to prosecute.109

The Rome Statute in 1998 introduced complementarity to replace
primacy, promoting domestic legal reforms to fulfill states' obligations to
prosecute international crimes. This principle ensures the ICC serves as a
secondary recourse, bridging jurisdictional gaps and maintaining ICC's
rights when states fail to act against serious international crime
perpetrators.'’® Complementarity speaks for two functioning principles of
international law: “the principle of state sovereignty and the principle of
primacy of action in respect of criminal prosecution”.!'! Therefore, this
principle balances state sovereignty with the primacy of domestic criminal
prosecution, allowing states to exercise U] over international crimes per
their laws. It aims to facilitate effective U] enforcement by states, address
jurisdictional overlaps between national and international courts, and
affirm state sovereignty by defining the ICC's subsidiary role.

Conclusion

Jurisdiction under PIL refers to the power and authority of states to
legislate, adjudicate and enforce the laws on domestic level. Public
international law recognizes different principles of domestic criminal
jurisdiction and these principles are: territorial principle, nationality
principle, protective principle and universality principle. Except
universality principle, all other principles of domestic criminal jurisdiction
are limited to the nationality of offenders or boundaries of states.
Universality principle of jurisdiction or U] is the most controversial area of
PIL. However, the legal basis of U] are well established in treaty law,
customary law and domestic laws. Initially, U] was only recognized for
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piracy but after the emergence of few more heinous crimes the scope of U]
was extended to those crimes as well.

Although the principle of universal criminal jurisdiction was originally
recognized for national courts over international crimes but the jus cogens
character of international crimes those falling under the jurisdiction of ICC
entitles it to exercise universal criminal jurisdiction. In addition to, the ICC
possess an international legal personality conferred by large number of
states which thus brings the Court on same footings to that of states for
exercising U]. This jurisdiction of Court is based on two premises: first, the
crimes enlisted in the Rome Statute are not only heinous but have attained
the status of jus cogens; second, a large number of states have delegated the
universal as well as extra-territorial jurisdiction to the ICC to exercise it
against the nationals of non-party states. Lastly, the jurisdictional principle
of complementarity safeguards the domestic jurisdiction of states, where
the ICC’s jurisdiction can be triggered as an alternative if the states are not
willing or unable to prosecute.
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