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Abstract

An Intergovernmental Working Group is established by the Human
Rights Council to adopt a treaty on Business and Human Rights.
According to the draft treaty the enforcement mechanism relies on a
treaty body working through a reporting-based mechanism. In this
article the enforcement mechanism of the treaty is analysed through
the progressive model of accountability presented by Gupta and Van
Asselt. It also takes further the analysis based on the progressive
model by Nadia Bernaz of the enforceability measures adopted within
the treaty. The enforceability of the treaty is further discussed in this
article and a relative enforcement mechanism is proposed. The
proposal includes structural changes within the treaty body and
inclusion of the role of non-state entities for more efficient
enforcement.
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Introduction:

The Human Rights Council (HRC) in 2014 passed a resolution
establishing an Intergovernmental Working Group (IGWG) to
negotiate ‘an international legally binding framework on the issue of
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human rights and transnational corporations and other business
enterprises’.! The resolution was adopted in a very arduous manner
with 20 member states in favour,?2 14 member states opposing3 and
13 abstaining to vote.* The adoption depicted a difference of opinion
and approach with regard to the regulation of business activities at
international level, with mostly the developed states against the
resolution. The states against the resolution wanted the
development of norms through soft law mechanism in pursuance of
the United Nations Guiding Principles on Business and Human Rights
(UNGPs).5 The call for treaty making might have been looked upon as
reopening of the battle for a hard law against the Transnational
Corporations (TNCs).6 The forum chosen might well have been
contentious as it was involved in previous failed attempts on the
similar issues in the past.” The process, in addition, was initiated
after a widespread acceptance of the UNGPs specifying the roles of
states and business entities in a soft manner. Against this backdrop,
the treaty making process officially started in 2015 as mandated by
resolution 26/9.8 Four drafts of a proposed binding treaty and an
optional protocol have been released ever since for the furtherance
of the negotiations.?

The treaty inter alia will be dealing with one basic question
related with the accountability of the business entities.
Accountability may well be defined and approached differently,10
including the accountability of business entities. In this regard Gupta
and Van Asselt proposed a progressive model of accountability
exploring two basic themes of accountability i.e. answerability and
enforceability.!1 It have been further explored by dividing it into five
elements constituting relations, standards, judgements, sanctions
and redress.12 The first three elements can be used to gauge the level
of answerability and the remaining two to gauge enforceability in
any system of accountability. Nadia Bernaz applies these elements
(by further breaking them down accordingly) to four model
accountability systems in international human rights law.13 After
analysing the models she proposes a progressive model of
accountability for the proposed treaty on regulating business
entities. Nadia Bernaz clarifies that the issue of answerability i.e.,
who will be responsible, to whom the responsibility is owed and the
threshold (for what the accountability may arise) is well settled in
the draft treaty.l* The answerability issues are also well settled in
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the major human rights treaties (International bill of rights and the
core ILO conventions). The answerability elements are then further
dependent upon the enforcement measures that the states adopt to
comply with its duty to protect, respect and fulfil human rights. In a
similar manner the draft treaty also rely upon the states in the
enforceability part. A direct enforcement against the business
entities is not foreseen in the draft treaty, the enforceability will be
through obligating the states to provide accessible remedies. Nadia
Bernaz points out that a treaty body would directly monitor how
states meet their obligations and hence indirectly monitor the
business entities.t> This portion of enforceability of the draft treaty
needs further exploration. Keeping in view the role of the treaty
body, it is proposed in this article that in order for the draft treaty on
business and human rights to be effective the enforceability part
(related with the treaty body) must be different from the other
human rights treaties. The human rights treaty bodies are designed
to regulate the member states to protect, respect and fulfil their
human rights responsibilities for actions mostly happening within
their territory or under their jurisdiction.16 Although, through treaty
interpretation the treaty bodies have referred to the responsibility of
the states to regulate private entities,!” and on some occasions the
extraterritorial responsibility of states to protect human rights by
regulating business entities is also established;!8 this seldomly is
established in practise. This responsibility is also not established
directly but is referred to and admitted through treaty
interpretations. The extraterritorial responsibility of states in the
proposed treaty on business and human rights will be direct, unlike
other human rights treaties. It will have to diminish the confusion
that the UNGPs created in its principle 2 (specifically in its
commentary) by stating that presently states are ‘not required by
international human rights law to regulate the extraterritorial
activities of businesses domiciled in their territory and/or
jurisdiction’.19 The treaty body formed under the treaty on business
and human rights will also have an additional task of regulating state
behaviour  for  actions taking place  outside  their
territory/jurisdiction involving state and non-state business entities.
Keeping in view this complexity, the role of the non-state organs - i.e.
Non-Governmental Organisations (NGOs) and International
Organisations (I0s) - in assisting the states to establish a viable



24 M. A KHAN

enforceability mechanism is considered in this article. Encouraging
this role of non-state organs within the treaty is proposed after
analysing the role that they have played in making the business
entities compliant with the human rights norms through different
mechanisms as discussed in this article.

In the progressive model of accountability, the part of
enforceability (sanctions and redress) remains the duty of a state
party. The monitoring of the enforceability by the states will be done
through a treaty body. First part of this paper deals with the
monitoring role of the treaty body, keeping in view and analysing the
treaty bodies of other human rights treaties. This role is analysed
according to the treaty compliance traits of the states, especially
towards the human rights treaties. The response against the call for
reforms of the human rights treaty bodies is taken as a guideline and
the proposed treaty body in the draft treaty is analysed under these
guidelines. As pointed out the proposed treaty on business and
human rights will also deal with the extraterritorial wrongs (actions)
committed by the business entities thereby the enforceability will
require co-operation between states in different capacities. Keeping
in view this requirement it is proposed that the treaty body shall
have a hybrid role of monitoring as well as facilitating the
enforceability process. The second part of this article deals with the
role of the treaty body as a facilitator of the enforceability process.
As it is understood that under the progressive model the rules are to
be enforced against the business entities thereby the corporate
practise of compliance with human rights norms needs to be
analysed. The role of different organisations is thereby studied for
understanding the possibility of creating any non-state organ
reporting to the treaty body in order to fulfil its role of facilitator.
The role of a facilitator rather then enforcer is advocated because
human rights treaties with a stronger enforcement mechanism are
considered as a threat by the states.20

Access to an effective remedy for the persons effected by abuses
related with business activities is a major part of the states’ duty to
protect against business related human rights abuses.2! The state of
accessible remedies seems unfathomable in these issues and require
prompt efforts to make them according to the international
standards.?2 This article proposes an answer to the question of what
can be an acceptable and viable enforcement mechanism for better
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enforceability within the treaty on regulating business entities? The
enforcement includes the stages of sanctions and redress, for the
establishment of sanctions it is pertinent to know the violators
through monitoring and then redressal through different methods
adopted within the states own legal systems. It is argued that a BHR
treaty requires an enforcement mechanism which addresses the
human rights issues related with the business entities albeit if the
enforcement mechanism remains state centric. This paper focuses on
a viable and acceptable enforcement mechanism for both states and
the business entities. A mere enforcement of human rights through
the human rights treaty bodies is already being practised and there
is no need of a separate treaty if the approach for enforcement will
remain the same.

Learning from the Call for Reforms in Human Rights Treaty
Bodies:

The material impact of a multi-lateral treaty relies deeply upon the
compliance by its state parties. In case of non-human rights treaties,
the states comply because the treaty provides for mutual benefits of
the member states (trade or services etc.).23 The disputes arising out
of these treaty obligations are mostly settled through different
dispute settlement mechanisms. The mechanisms of dispute
settlement include resolution through giving jurisdiction to the
International Court of Justice or any arbitration tribunal. The United
Nations Convention on the Law of the Sea (UNCLOS) 1982 is a prime
example whereby both these options are taken into consideration.
Some treaties are signed under the auspices of an International
Organisation (I0) which is then given the power of enforcement of
the treaty signed under its charter.2* The enforcement mechanism or
body in these cases is the integral part of the 10. A common example
is the treaties concluded under the World Trade Organisation
(WTO); these treaties are enforced through a dispute settlement
body and the retributive actions for non-compliance with the
decisions of such body are part of the WTO charter.25 One of the
reasons why the state parties to such treaties show compliance is the
proper enforcement and dispute resolution mechanism. In addition,
there are two major compliance theories explaining why states
comply with treaty obligations. Firstly, the compliance is related
with the will of the state, which is mostly dependent upon its self-
interest.26 The self-interest relates to benefits of compliance which
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may be called as positive interest. Secondly, states comply because
the aftereffects of the non-compliance might not be good for the
reputation of a state.2’ This also refers to benefits, but we may
consider these as negative benefits. For instance, avoiding the
negative effects of retribution in cases of non-compliance. We can
add the sanction and redress (enforceability) part of the treaty as a
major pointer for compliance under this theory. Thereby, it can be
argued that if the benefits (positive or negative) of compliance with
the subject matter of a treaty outweigh its cost, then states are
expected to abide by the treaty.28 This effect of benefit (positive and
negative) related with non-compliance of the treaty can be gauged
through the draft of the treaty, specifically in its enforcement
mechanism (analysing the sanction and redress part). In cases of the
human rights treaties (except for the regional), the enforcement
mechanism is referred to as a soft enforcement mechanism. The
mechanisms are created within the treaties known as the treaty
bodies. Some enforcement mechanisms derive their authority from
the United Nations (UN) charter and are formed through a resolution
by a principal organ of the UN; these are called as charter-based
enforcement mechanisms.2? We will analyse the treaty-based
enforcement mechanisms to know whether these soft mechanisms
challenge state compliance keeping in view the above-mentioned
benefit theories (the theories are called benefit theories only for the
purpose of this article).

The treaty-based enforcement mechanism relies on the reports
submitted by the state parties. Currently, there are ten treaty bodies
established through different international human rights
conventions.30 All of these treaty bodies monitor the compliance of
the state parties by examining the compliance report submitted by
the states. This process of self-submission and has proven very
exhausting both for states and the committees. The report
submission by the member states due to multiple reasons is a scarce
accomplishment.31 For instance, according to the latest available
statistics 81% of the state parties to the human rights conventions
have reports overdue against them in 2019.32 Even if the reports are
submitted in time, the review of the reports is a slow process, the
backlog in October 2019 was 183 reports.33 Further, the UNGA
report points out that the quality of the experts within the
committees and the inaccurate information provided in the reports
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are main reasons for inefficiency of the treaty bodies.3* Thereby, the
process based on self-accountability by states and a report based
review mechanism do not pass the compliance test of benefit
theories.

Apart from the procedural anomalies of the committee its
composition and selection process can also be termed against the
benefit theories. Therefore, the neutrality, independence and
inefficiency of these treaty bodies have long been questioned. It can
be noted that the overall memberships of all the human rights treaty
bodies is composed of people from the executive branch of a state.3>
In addition to this the executive officers of the treaty bodies are also
members of the executive branch of their respective states.3¢ The
membership ratio from the regional point of view is also alarming,
i.e. the total membership of all the committees consists of 65 percent
members from the European states, and the rest are divided among
other regions.3” Similarly, if membership of the individual
committees is analysed most of these show disproportionalities.38 In
addition, only the Optional Protocol on Convention against Torture
(OP-CAT) and the Convention for the Protection of All Persons from
Enforced Disappearance (CED) expressly set independence and
impartiality as a condition of membership, and the Convention on
Migrant Workers (CMW) requires only impartiality.3® The ICCPR, on
the other hand, is the only treaty that obligates the appointed
members to make a solemn declaration whereby they commit
themselves to fulfil the mandate impartially and conscientiously.40
Thereby, the subjective impartiality (through solemn declaration and
expressing within the convention) alongside the objective
impartiality (through the representation within the committees) is
rarely practised within the human rights treaty bodies. The
impartiality and equal representation may also be enhanced through
the selection criteria of the committee members. Another issue
relates with the expertise of the members with the subject matter
they are dealing with. The importance of the experts for an efficient
treaty body is of a critical nature. Its importance has also been
testified by the UN High Commissioner for Human Rights.#! Hence,
the questions regarding the impartiality and professionalism of the
committees prove another hindrance in fulfilling the requirement set
by the benefit theories for state compliance.
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In view of the above-mentioned anomalies the United Nations
High Commissioner for Human Rights in 2009 gave a call to states,
treaty bodies and other stakeholders to reflect on proposals for a
more effective treaty body system.42 This initiated a multi-
stakeholder consultation process aimed at strengthening the treaty
bodies known as the Dublin process. The process included
statements issued by non-state entities such as treaty body
members, National Human Rights Institutes (NHRIs), civil society
and other experts.#3 The process was enhanced by the involvement
of the states and a resolution was passed in the UN General Assembly
in April, 2014 for strengthening and enhancing the effective
functioning of the human rights treaty bodies.#* The OHCHR also
recommended that the state parties to the human rights treaties
should take some actions for improving the efficiency of the treaty
bodies.*> The same has been endorsed with recommendations for
improvements by the report of the UN Secretary General to the UN
General Assembly in 2020.4¢ The recommendations included inter
alia;

a) Selection of subject related experts for the committees

including equitable geographical distribution,

b) No member from government executive branch shall be
elected as a member of a committee,

¢) The term of a member of a committee shall be limited,

d) The nomination process for the committee membership shall
be improved,

e) Those members shall be selected who have limited
professional engagements so that he/she can give enough
time to his work as a member of the committee.

These recommendations can address the administrative aspect of
the problems related with impartiality and lack of professionalism in
the treaty bodies. They can also be helpful in the formation of any
human rights treaty body. The formation of the proposed committee
under the draft treaty on business and human rights is discussed
considering these recommendations in part V of this paper.
However, the recommendations only focus on improvement of the
administrative process and do not consider the enhancement of the
powers of the committee. In addition, the recommendations also do
not emphasise upon the issue of credibility of the facts provided by
the state parties within their reports. As a matter of practise the
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committees sometimes adhere to information received from Non-
Governmental Organisations (NGOs) and International Organisations
(I0s), but that is done on random basis. The involvement of NGOs
and I0s in the process build up a compliance pressure upon the
states, in according to the benefit theories. For instance, the
Universal Periodic Review (UPR) mechanism used by the human
rights council is more effective because of this political pressure
build up by the NGOs.47 In order to adhere to the benefit theories and
ensure enforceability through compliance the role of NGOs and 10s
should also be enhanced. In case of a business and human rights
treaty (proposed) wherein transnational activities are to be
regulated the role of NGOs and 10s become more important.

Enhancing the Role of Non-State Entities:

The status of the enforceability of human rights norms where
business entities are involved can be very challenging. The direct
regulation of business entities (specifically the TNCs) has seen a
harsh criticism in the past which ended up in the soft law document
of ‘Guiding Principles on Business and Human Rights’.48 This is why a
state-based enforceability mechanism is proposed in the treaty. This
enforceability mechanism will provide better results in cases where
the business entities co-operate. Business entities tend to follow
rules which lead to profit making.4° The consumer pressure and
sometimes labour force challenges the corporate way of
engagements in cases of gross violations of human rights, this
threatens their profit making and result in reactions by the business
entities.50 The reactions has been noted as corporate social
responsibility initiatives taken by business entities on voluntary
basis for self-regulation. This pattern of self-regulation and
compliance depicts that the businesses also follow the benefit
theory. Thus, the enforceability of business and human rights treaty
through states will efficiently work if it benefits the states and the
business entities collectively. Any restrictions on business (in a
particular sector) will be complied with if it is applied to all business
entities. The treaty body must facilitate and create an environment
where the human rights violation within specific sectors of business
is identified, and a collective action is proposed for compliance. For
this purpose, the examination of voluntary certification authorities
privately regulating a particular sector of industry can be helpful. In
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addition, the compliance by businesses with the voluntary codes will
be examined to show the compliance pattern of businesses.

(i) Voluntary Codes and Certification:

There are certification regimes which exist to legitimise the products
as being manufactured through ethical production mechanisms.
These regimes use terms such as ‘social-labelling’ and ‘fair-trade’, for
instance, they label the products as ‘fair-trade’, ‘eco-friendly’ or
‘organic’. The labelling is done by a multi-stakeholder organisation
like Fair-trade Labelling Organisation International (FLO) which is
an organisation for setting fair-trade standards.5! Compa explains
that the private certification regimes are ‘stakeholder’ codes which
involve multiple actors i.e. company officials, trade unionists, human
rights activists, religious leaders, consumer and community
organizations, and other social forces.52 Many of these certifications
require further verification by an external agency contracted by the
certification agency. It is observed that it can be used in devising a
treaty body to facilitate the states in ensuring corporate compliance
with human rights.

The voluntary or self-regulatory compliance by businesses may
be used to know why businesses want to show that they comply with
the human rights norms. There are different categories of codes of
conduct created for the self-regulatory compliance by businesses.
Compliance with the different kind of codes of conduct rely upon the
category to which it belongs. If the code is adopted by an
intergovernmental  organisation, then the mode of its
implementation is defined within the organisations code. For
instance, the OECD code introduced the National Contact Points
(NCPs) system for enforcement, thus the members would follow the
procedure mentioned in the NCPs. Secondly, a multi-stakeholder
code would depend upon the efficiency of the stakeholders involved,
for instance, the Fair Labour Association (FLA) is responsible for the
monitoring of their code of conduct.>3 McCrudden divides these self-
regulatory codes into three categories setting standards on the basis
of i) setting minimum standards regarding conditions of work within
a company and its associates, ii) involvement in the promotion of
human rights within the community in which it operates and iii)
ethical criteria for guiding a company’s investment.>* The standards
are mostly set up by the stakeholders in the developed states,
despite their expected application within the developing states.5> For



REVIEW OF HUMAN RIGHTS VIII/1/2022 | 31

instance, the OECD guidelines are argued to have overlooked the
social considerations of the developing countries.>¢ It is safe to say
that these codes do not follow one pattern of rights protection rather
they depend upon the nature of organisation they follow.

The codes of conducts are monitored through a variety of ways.
There are certification regimes which exist to legitimise the products
as being manufactured through ethical production mechanisms.
These regimes use terms such as ‘social-labelling’ and ‘fair-trade’, for
instance, they label the products as ‘fair-trade’, ‘eco-friendly’ or
‘organic’. The labelling is done by a multi-stakeholder organisation
like Fair-trade Labelling Organisation International (FLO) which is
an organisation for setting fair-trade standards.5” Compa explains
that the private certification regimes are ‘stakeholder’ codes which
involve multiple actors i.e. company officials, trade unionists, human
rights activists, religious leaders, consumer and community
organizations, and other social forces.58 Many of these certifications
require further verification by an external agency contracted by the
certification agency.

(i) Business Compliance with Voluntary Codes:
With variations of transnational CSR codes of conduct the legitimacy
of these codes vary; for instance, some codes represent genuine
attempts to improve labour standards, while others are simply used
to tackle public outrage.>® For instance, some corporations which
joined the Global Compact allegedly joined just for the purpose of
point scoring. Thus, the self-regulatory initiatives or the voluntary
codes allegedly became an attempt to deceive the public into
believing the responsibility of an irresponsible industry.6® The term
“greenwash” was carved for depicting such double standards of
corporations.t! These allegations can be related to the lack of
prominent monitoring mechanisms attached with the codes of
conduct.62 They are also often criticized for being excessively
controlled by the industry itself and are the product of corporate
bias. For instance, two unions UNITE and the AFL-CIO opted to leave
the FLA partnership. The unions were dissatisfied with its failure to
require a living wage and infrequent monitoring, as well as, the fact
that the FLA permitted production in countries that neglect worker
rights.3 In order to be certified a corporation is subject to
monitoring for compliance by these certifying organization. These
certification regimes have succeeded in replacing corporate self-
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regulation because of the obvious conflict of interest, and inherent
lack of credibility.6* However, these certifying organs have created a
choice of monitoring for the corporations.65 They need to be
systemised and the principles upon which they certify corporations
shall be unified, otherwise their existence will not make any
difference for betterment. The obvious fact is that this private
regulation is always voluntary and often self-regulated; thereby it
tends to be selective in the rights it covers.

The main source of enforced compliance with the codes of
conduct is building up the consumer activism for preferring ethically
produced products. This is an unrealistic and short-termed approach
because consumer and investor preferences change.6¢ The NGOs and
unions have the ability to publicize non-compliance and identify the
corporations not complying with the codes of conduct. Thus, the
lifeline of the model is the vigilance of NGOs and their ability to
present things in public.6” The outcome of which might be consumer
boycott leading to loses for the corporations. Corporations may
withdraw from some states as an act of self accountability because of
unethical practises prevalent in that state but on the contrary other
competitors would be ready to step in. The experience with oil
companies like Talisman and Total leaving in Sudan but BP and
Exxon immediately stepping into their shoes is a case that illustrates
this point.68 Moreover, because such voluntary initiatives by
definition are not legally binding; thus a company is not obliged to
honour commitments it makes in any voluntary mechanism.®? In fact,
in USA the corporate lawlessness is widespread, many labourers are
illegally ousted every year by corporations, and at the same time, it
presents a ‘socially responsible’ image.”® Moreover, the access to the
reports through which the corporations depict its responsible image
is mostly controlled by them and is difficult to verify.”! The legally
binding nature of a voluntary code will be a prime reason of its
failure; for the success of a code it is essential for it to be legally
unenforceable.”2

The voluntary codes of conduct can be useful for the
corporations to comply with the international norms; however, they
cannot be used as a tool for gauging corporate complacency or as an
accountability measure. During the second session of the OEIWG
Susan George pointed out that codes of conduct do not necessarily
make their way to subsidiaries or down the supply chain of a
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transnationally operating corporate group.”3 These codes may vary
from corporation to corporation and show an inconsistency even in
dealing with an issue of the same nature. Thus, the TNCs include
particular norms within its code which are of direct interest to the
corporation, rather than a commitment for the promotion of
international norms.”475> These codes of conduct are not very useful
in authoritarian countries. For instance, in the absence of
independent workers organisations in these states, it is nearly
impossible to secure the labour rights. In terms of compliance, the
existing mechanisms of corporate accountability are absolutely
voluntary; lack of compliance with human rights norms is not
followed by any civil, criminal, or social consequences. Because of
this voluntary nature these private regulatory authorities has mostly
neglected human rights violations in areas more profitable
transnational businesses. According to a research on the working
conditions within a computer manufacturing industry in China which
supplies goods to TNCs like IBM, Dell, Sony, Samsung etc. (who have
company codes of conducts and high propaganda); it was found that
the suppliers were violating all international and national standards
for working conditions.”6

(iii) Using the Experience of Voluntary Codes for Model BHR
Treaty:

The basic question arises if we can gain something from the
experience of these certification authorities while drafting a treaty
body? CSR has its own importance and it indulge the corporations in
voluntary activities which are in public interest. However, the duties
which are assigned to states shall not be incorporated within the
code of conducts for corporations. The rules shall separate the
function of the state and corporations as Levitt argues that,
“Government’s job is not business, and business’s job is not
government”.77 The international law shall develop to an extent
where such division is maintained within the states and
corporations. The role of these ‘soft laws’ and other relevant code of
conducts might be helpful in such development of the international
law. In preparation for drafting almost all human rights treaties, the
UN begins with declarations, principles, or other soft law
instruments. Such steps are necessary to develop the consensus
required for treaty drafting.’8 As Dinah Shelton asserts that soft law
instruments are adopted easily and may be adopted as a ‘precursor’
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to a treaty.” Following the soft law model the voluntary codes of
conduct make way for a successful binding regulation as they start to
build consensus.8? Moreover, soft laws can be used as a tool for
negotiators and those who set up international agendas.8! The
experience from the voluntary codes and organs can be forwarded to
the treaty making process, in order to assist the treaty body a
separate organ can be given the powers of reporting on human
rights conditions, empowering and supporting the victims, tracing
evidence and providing technical guidance to state institutions.

The certification authorities mentioned above have become a
tool for businesses to avoid its human rights responsibilities. These
initiatives are ineffective and inadequate, unless backed by relevant
legislation.82 Klein asserted that, “corporate codes of conduct [...] are
not democratically controlled laws, not even the toughest self-
imposed code can put the multinationals in the position of
submitting to collective outside authority”.83 Thereby, if the
businesses are interested in doing good to the society voluntarily
then the greatest good to the society will be towards supporting
greater accountability.8¢ As Bendell points out that opposing
accountability or regulation on the pretext of being a responsible
enterprise in one way or the other will amount to opposing law
against murder because one believe that he won’t kill anyone.8> With
regard to the consumer choice of choosing responsibly made
products or vice versa, why shall we allow consumers to choose from
products made with social responsibility and vice versa; and why not
make sure that all products within international markets are
produced responsibly. Thereby the work of the certification
authorities shall now officially turn from CSR to BHR. This role can
only be managed by a treaty while including specialised certification
authorities in helping the treaty body in achieving goals related with
BHR. For this cause the draft treaty have failed to propose any
specific tool which fortify this purpose. In addition, the state parties
shall also be facilitated in knowing and performing their obligations.
States acting as home states and host states to the business entities
will have different obligations according to the draft treaty. The
certification authorities can be helpful to the states in two basic
ways. Firstly, it can highlight the best practises adopted by industries
in specific fields and other states may adopt those practises.
Secondly, it can highlight areas where the businesses should not get
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involved because of gross violations of human rights prevailing in
business practises. The home states party to the treaty will then be
under an obligation to act against the businesses who engage in
activities in these areas.

IV) Proposing a Balanced Enforcement Mechanism:

The basic purpose of adopting a treaty for regulating all business
entities is to enhance the accountability process. The objective of the
draft treaty is not based upon the achievement of economic goals but
to address the challenges to human rights from business operations.
The effectiveness of such a treaty relies profoundly upon providing
an access to ‘effective’ remedies against any violations. The remedy
is sometimes claimed against a non-state transnational entity or an
entity much higher in financial power then the claimants, thereby the
role of a state becomes more important. A treaty to classify this role
of a state requires a ‘strong’ enforcement mechanism. Stronger
enforcement mechanisms are precise and binding, for example, it
will contain a formal grant of power to a committee or a court to
engage in authoritative, institutionalized, and legally binding
decision-making.8¢ Moreover, a strong enforcement mechanism is
composed of members who are ‘officially empowered by states to
interpret and apply the rule of law, and control resources that can be
used to prevent abuses or to punish the offenders’.8? On the other
hand weak enforcement mechanisms lack clear obligations,
precision, and a precise delegation of authority or responsibility.s8
As the powers to enforce a treaty lies with the state parties through
its national systems, a mechanism within a treaty to monitor and
facilitate the enforcement process is required. Based on discussion
made above two basic requirements must be fulfilled in a treaty
which tends to regulate business entities through states for human
rights violations. Firstly, an improved composition of the treaty
body; secondly, the need of specialised organisations to facilitate the
enforcement process.

a) Composition of the Treaty Body:
As discussed, the treaty body is required to facilitate the
enforcement and monitoring of a treaty. The composition of such a
body plays a vital role in its overall efficiency. Based on the
experience of human rights treaty bodies as discussed in section II
above; the composition as proposed in the draft treaty is discussed



36 M. A KHAN

and explored below in order to calculate whether the proposed
treaty body fulfils the mentioned criteria;

1. Selection of subject related experts for the committees:

The draft treaty uses the word expert for the member of the
committee,8 it also mentions that the member shall have ‘recognised
competence in the field of human rights, public international law or
other relevant fields’.?0 This is a positive step towards selection of
committee members. The scope of the treaty is to regulate the
business entities for violations of human rights,°! as there are
numerous human rights treaties with specific focus the term experts
need to be narrowly interpreted. In context (object and purpose) of
this treaty the expert should mean a person having practical
knowledge of human rights in the context of the operations (national
and transnational) of business entities. Moreover, a balance of
experts in different fields of human rights - in context of most
human rights violations in business operations - is essential for a
balanced approach. For this purpose, it is suggested that the term
expert in narrowly defined in the nomination process (further
discussed below in point 4)

2. No member from government executive branch shall be
elected as a member of a committee:

There is no mention of excluding members from the governments
executive branch to serve as an expert in the committee. This is very
important for maintaining an unbiased and efficient work of a treaty
body. A clause should be included that no one from a governments
executive branch shall be nominated for becoming a member
(expert).

3. The term of a member of a committee shall be limited:
The draft treaty proposes a four years term with a chance of a re-
election for one term if nominated again. It is recommended that the
re-election of a member may not be allowed and the length of
membership be increased to five years. The member will be focused
more on his/her tasks rather than focusing on nomination.

4. The nomination process for the committee membership

shall be improved:

The nomination process of the committee members in the draft
treaty is retained the same as in other human rights treaty bodies
i.e, by state parties to the treaty.?2 With no definition of an expert
provided in the draft treaty the states may nominate anyone with
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stronger political affiliations based on the experience of other human
rights treaty bodies. Thereby, the nomination process must be
scrutinised, and the term expert defined. It is proposed that the
United Nations specialised agencies on Labour, Environment and
Human Rights be involved in the nomination process.?3 It can be
achieved by direct or indirect process of nomination by these
agencies. In case of the direct nomination half the members shall be
nominated by these agencies and the rest by the member states. In
any case there should only be one nominated member from a
member state. Alternatively, there should be a quota of experts i.e.,
one third members shall be expert in labour rights, one third in
environmental protection and the rest generally in human rights.
Alternatively, these members (experts) may be nominated by the
states directly but the nomination is scrutinised by the specialised
agencies for their expertise in the specific area.

In addition to the qualification as an expert, the equality in
distribution of experts according to the position of the state is also
required. The draft treaty mentions equality based on geographical
divisions.?* The cases of human rights violations by business entities
cannot be distributed according to geographical preferences. The
related issues are mostly based on economic differences among the
states.9> Thereby, a parity of members may be reached if the
distribution is made according to the income base of the states.
States can be divided into lower income, middle income and high-
income states criteria. This will be more feasible than the geographic
distribution because the problems of business related human rights
violations are more related with state economies, for example, the
lower income states have a more vulnerable industry involved in the
global supply chains.%¢

5. Those members shall be selected who have limited
professional engagements so that he/she can give enough
time to their work as a member of the committee:

This requirement is purely an administrative one and the
nominating authority should keep this in view. The current draft
does not have any specific clause fulfilling this criterion. It may be
added to the nominating criteria that the person nominated must not
have more than one office to take care of, otherwise the seriousness
of the job as a member of the committee is compromised.



38 M. A KHAN

6. Enhance follow up procedures by demanding reports from
the states after 1-2 years of recommendations:

One of the major flaws as highlighted in the human rights treaty
bodies is the lack of follow up procedures by the committees. The
draft treaty also proposes the same pattern of state reports without
any follow up activities. The criteria for the scrutiny of the state
reports may be devised in such a manner that the scrutiny is made
issue wise by experts. The follow up can only be possible if the
recommendations are very specific and pointing towards specific
actions to be taken by the states.

b) Facilitating the States in Enforcement
It has been discussed that the voluntary certification authorities are
not supplement to a viable accountability system. The experience
suggest that the businesses are involved in different kinds of difficult
national and transnational relationships. There are multiple
stakeholders involved within the supply chains and different nature
of human rights are at stake. Moreover, the transnational character
of suspected violations involve different approach towards
enforcement in these cases. This makes the role of third parties i.e.
international organisations more important in facilitating the
accountability process. For this reason it is thereby proposed that
the treaty body should be allowed to create or empower an already
existing authority to identify areas where gross violations of human
rights take place. The authorities may be constructed under the
supervision of the treaty body by the specialised agencies. The
specialised agencies include International Labour Organisation
(ILO), United Nations Environment Program and the UN Human
Rights Council. The advantage of specialised agencies with experts
being involved in the process will not only come up with
identification of problems but facilitating the state parties with a
solution to a particular issue.

A draft optional protocol to the draft treaty was also proposed to
achieve the purpose of a facilitator.9?7 It proposed a National
Implementation Mechanism (hereinafter the Mechanism) for
promotion, compliance, monitoring and implementation of the draft
treaty. The basic responsibility of the Mechanism will be to facilitate
the state parties in enforcement of the draft treaty. The mechanism
in the role of a facilitator will be established by the states parties.?8
The facilitation will be done through information disbursement; co-
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operation with national institutions, foreign international
mechanisms and civil society organisations; and making
recommendations to the competent authorities of the state party
concerned.?® The details of how the Mechanism will achieve this
purpose is described - even though not in detail - in the draft
optional protocol. It is not intended here to discuss the role the
Mechanisms can play in facilitating the states in enforcement. One
thing worth mentioning is that the idea of suggesting the Mechanism
to play a role of facilitator inscribe the fact that it has been realised in
cases of Business and Human Rights the role of a facilitator is
important. It has been admitted in the article that the role of the
states should be acknowledged as an enforcer of any business and
human rights treaty. However, the role of the facilitator should come
outside the ambit of the states as they have shown their vulnerability
to enforce human rights specifically where transnational entities are
involved. It is thereby proposed that the role of specialised agencies
on human rights shall be given the role of a facilitator. The agencies
can be given the role specified for the Mechanism along with
additional role of identifying gross human rights violations in a
particular business/industry (as the certification authorities). In
addition to the identification, it can propose sanctions on businesses
in a particular industry to the treaty body. Therefore, it is suggested
that the Mechanism should be reviewed and the role of the human
rights agencies should be enhanced in order to facilitate the
accountability process within the treaty.

Conclusion:

The draft treaty on business and human rights is a way forward in
enforcement of human rights against the violations committed by
business entities. This opportunity should be materialised by
enhancing the accountability process for the business entities. This is
possible through improving the enforcement mechanism of the
treaty. This article proposes changes within the composition of the
treaty body based on the experience of human rights treaty bodies.
Additionally, it is also proposed that the human rights agencies
should be given a lead role in supporting the states to enforce the
treaty. This proposal is based on the experiences of certification
authorities helping the business entities to cope with human rights
violations across the supply chains.
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