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Abstract

The Principle of Presumption of Innocence (PPI) is one of the
constitutional pillars of modern democratic state system. However,
various theories and justifications have been developed for its
inalienability to be reconsidered, especially based on the local
context and needs of each country. This research highlights and
critically analyzes the question of its reconsideration, the
exceptions so far created, and its impact on the continental human
rights jurisdictional system.
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jurisdiction.
"A man cannot be called guilty before the judge’s sentence,
nor can society take away his public protection until
it has been decided that he violated the covenants
with which that protection was granted to him".!
Cesar Beccaria
Introduction

In these days much is being discussed about the abuse of the
Principle of Presumption of Innocence (PPI). However, what has
little been observed is the fact of matter that this space has already

‘Carlos Manuel Rosales has a PhD in Law from the University of Chile. C-Email:
carmaroga@gmail.com

Published Online: February 20, 2022. ® @
ISSN (Print): 2520-7024; ISSN (Online): 2520-7032. @
https://reviewhumanrights.com




90 C. M.ROSALES

been reduced by various policies, which argue different motives and
justify gibberish, especially so that this principle is relativized in
each case, like what has undermined its validity, and even,
questioning whether it should continue to exist. The PPI as a
normative principle was born as a benefit for the justiciable, in which
a person was sentenced (with minimal evidence, such as
confessional), and that it could be deduced that the proceedings
were conducted under the principle of guilt, in that the burden of
proof was shifted to the accused, seeking to prove his guilt. In that
the accuser held an advantage over the defendant, leaving the right
of arms of the parties in imbalance.

The legal figure of the PPI can be observed in a modern way with
the shift from absolutism to the modern state (in countries like
Mexico, Colombia, USA, etc.).2 In these countries every citizen is
already guaranteed a presumption of not having committed the
crime of which he was accused, was a brake on the counterweight of
the abuse of authority so that the accused would no longer be
charged with defending his guilt.3 Responsibility was now shifted to
the effect that the prosecutor or the prosecuting party had to prove
that the person was not innocent, contrary to what was happening.
For this reason, this transformation has already generated a properly
balanced process to assess the claims of the affected party, in
addition to establishing the rational exercise of the judge and to duly
evaluate the evidence exhibited during the trial, turning these into
the elements considering whether the person was innocent. The
evolution of the legal sciences has taken place over time, which has
made it possible to reassess the usefulness of institutions and, where
appropriate, to improve them for the benefit of society. In the case of
the PP], the political groups in power have come to believe that this
principle is a very difficult standard to demerit, and that there are
certain crimes, which by their very nature must be considered and
treated differently, even if it means that the PPI is reduced, and its
substantive value is relativized.

There is now a catalogue of crimes (which in the doctrine are
considered as part of the criminal law of the enemy), which they
consider to overcome the social good over the PPI, because the
accused was considered absolutely innocent, so this figure has been
questioned by relativizing this principle (depending on the crime
and the person who committed it, variables that were not previously
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considered, generating exceptions that question the PPI). This study
will try to find out what is the context and justification of the
exceptions to the PPI, and if they corrupt their own nature or if, on
the contrary, they are explained and validated by their social utility.*

The methodology of this research will first present a descriptive
study of the PPI. Later, it will be studied how this principle has
established like law, and the existence of certain cases of
exceptionality for this principle, annotating because it was
considered that there should be these normative limits to this one. In
the next section, the nature of human rights will un raveledled, to
review this principle from the perspective of the European Court of
Human Rights (ECtHR). Finally, a set of conclusions and proposals
will be presented that aim not only to summarize the fundamental
and vital points of the PPI but also to question the validity and
existence of a system of exceptions.

This research aims to make a general deconstruction of the
Principle of Presumption of Innocence; because recognizing its
components, will understand its functions and objectives, in order to
notice how the regulatory and jurisdictional exceptions to the PPI
have emerged and validated. However, these exceptions make it
possible to observe that the PPI is not a dogma, but that the relativity
of the use of exceptions is directly related to the context of each
State. The evolution and dynamism of legal science must go hand in
hand with what society requires. However, that also means that we
must question and re-evaluate certain institutions. But it will be
worthwhile if the principles that form the guarantees and rights are
limited by the general good or utility of the political group in power.
It is clear that the PPI has changed over time, but how close we are to
it being beneficial or how far we will be moving away, and perhaps in
the future, no one will enjoy this presumption.

1. DECONSTRUCTION OF THE PRINCIPLE OF PRESUMPTION
OF INNOCENCE

In Shannon Nelson vs Colorado, was explained the PPI: “The
presumption of innocence can definitively be traced back to
antiquity and the ancient Roman maxim, de quolibet homine
presumitur quod sit bonus homo donec probetur in contrarium,
meaning: each person may be presumed to be a good man, until the
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contrary is proved”. So, that its value in the delivery of justice and in
the democratic system can be understood.

A. THE CONCEPT

The first thing to discover is the meaning of the concept of
Innocence. The classic Black's Law dictionary considers that:
"Innocence, The absence of guilt; esp., freedom from guilt for a
particular offense." So, it points out that one is innocent in the case
of absence of guilt, he also warns that if there must be a process that
determines that he is free of guilt. But which is understood by guilt,
the same text states that: "Guilty, n. 1. A plea of a criminal defendant
who does not contest the charges. 2. A jury verdict convicting the
defendant of the crime charged."¢ Thus, it is a statement by the
defendant of the case against him, and on the other hand, as the
result of a trial and a jury verdict.”

But beyond the legal conception, the term innocence should not
be equated with "not guilty." Interpretations can be in different areas
such as moral or religious. Now, one sense in which a person is
considered to be innocent is that the prosecution could not distort
the PPI.

Innocent A term that is often mistakenly equated to a plea of “not
guilty.” Innocence is not a legal term, but rather a philosophical, moral,
or religious expression of nonresponsibility. By contrast, a not guilty
plea simply means that the defendant is demanding that the
prosecutor prove every part of the charged crime beyond a reasonable
doubt. Many defendants who plead (and are found by the jury to be)
not guilty are probably not innocent under any reasonable
understanding of that term. Instead, the prosecutor may have simply
failed to produce enough compelling evidence, failing to convince the
jury beyond a reasonable doubt.8

But beyond these meanings, the concept of "innocence" must be
analyzed from the legal sense.

Legal innocence. Criminal law. The absence of one or more
procedural or legal bases to support the sentence given to a defendant.
- In the context of a petition for writ of habeas corpus or other attack
on the sentence, legal innocence is often contrasted with actual
innocence. Actual innocence, which focuses on the facts underlying the
sentence, can sometimesbe used to obtain relief from the death penalty
basedon trial-court errors that were not objected to at trial, even if the
petitioner cannot meet the elements of the cause-and-prejudice rule.
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But legal innocence, which focuses on the applicable law and
procedure, is not asreadily available. Inadvertence or a poor trial
strategy resulting in the defendant's failure to assert an established
legal principle will not ordinarily be sufficient to satisfy the cause-and-
prejudice rule or to establish the right to an exception from that rule.®

Other issues such as having a fair trial, and errors or abuses in
the process may declare a person not innocent, are already on the
table. Here it is important to mention that a poor or poorly achieved
strategy does not satisfy that the person can be considered innocent.
With regard to the presumption of innocence, the Black Law states:
“Presumption of innocence. Criminal law. The fundamental principle
that a person may not be convicted of a crime unless the government
proves guilt beyond a reasonable doubt, without any burden placed on
the accused to prove innocence”.0 In that the guilt of the accused
must be fully proved, leaving no trace of doubt on the part of the
authority, otherwise there is room for his not guilty to be considered,
and his presumption of innocence preserved. Thus, an individual will
only be innocent until there is a judicial determination, meaning that
the work of the prosecution was not sufficient for the authority to
agree on the approach that the person was guilty.11

Presumption of innocence n. A basic tenet of criminal law that a
person is to be presumed to be innocent until he is proven guilty
beyond a reasonable doubt. The burden of proving the person guilty
falls completely on the justice system, with the accused bearing no
burden of proving his or her innocence. The presumption of innocence
is not a determination of innocence, but rather a placing of the burden
of proof entirely upon the justice system. 12

A judgment of the Constitutional Court of Colombia considered
that part of the doctrine discusses the presumption of innocence as a
"fundamental principle of civility", or in any case, as the product of a
guarantor option in favour of the protection of the immunity of the
innocent, even at the cost of the impunity of a guilty party.13

In other words, it is a presumption iuris tantum, meaning that a
fact is considered true, as long as the contrary is not proven.14

B. THE FUNCTIONS

The PPI has two primary functions. The first to inform the
accused that there is a trial against him, and that until there is a trial,
that classification will be retained.!5
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In the opinion of this First Chamber of the Supreme Court of
Justice of the Nation (Mexico), the fundamental right to the
presumption of innocence as a rule of treatment, in its extra-
procedural aspect, it should be understood as the right to be
considered and treated as a non-expert or non-participant in acts of
a criminal nature or similar to such acts and thus determines the
right not to have the consequences or legal effects attached to such
acts. It should also be pointed out that the violation of this aspect of
the presumption of innocence can come from any State agent,
especially from the police authorities. Given the significance of a
criminal charge, the Constitution grants the accused a number of
fundamental rights in order to ensure a fair trial against him,
However, these rights are of no use when the authorities responsible
for investigating the crime carry out various actions aimed at
publicly exposing someone as responsible for the criminal act. In the
face of these actions, there is an enormous risk of condemning the
accused prematurely, since the centre of gravity corresponding to
the process as such can be shifted to the public accusation made by
the police.16

Legal doctrine recognizes this presumption as a legal principle,
which points out that the burden of proof will be on the authority,
and as long as it does not effectively demonstrate such guilt, that
person should be treated as innocent. "Presumption of innocence.
The legal presumption that every person charged with a criminal
offense is innocent until proved guilty. Althought this is a termed a
"presumption” it is in fact a fundamental principle underlying the
criminal law".17

On the other hand, the PPI as a principle will be observed as a
guideline by the authorities, so its function is to present all the
elements that destroy that innocence possessed by the accused:

If all the circumstances and evidence in the criminal case give rise to

firm charges and to sufficient evidence to rebut the presumption of

innocence which, in favour of any accused, is inferred from the
harmonious interpretation of articles 14, second paragraph, first
paragraph, 16, first paragraph, 19, first paragraph, 21, first paragraph
and 102, paragraph A, second paragraph, of the Political Constitution
of the United Mexican States, and on the other hand, the defendant
rejects the charges and denies the crime, or their guilty participation
in its updating, it must necessarily prove the positive facts on which its
exclusionary position rests, without sufficing its mere refusal, not
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corroborated with effective elements of conviction, because to admit

as valid and sufficient by itself the unilateral manifesto of the accused,

would destroy the whole mechanism of circumstantial evidence and
ignore its effectiveness and demonstrative scope.!8

C. THE OBJECTIVES

Three PPI targets can be located. As a protector of the rights of
the people, as a mechanism so that there is no accusation of
authority and full verification of the conduct.

In the first case, the PPI protects the human dignity, freedom,
honor and good name of the subject who is under trial, because it is
not until there is a sentence that the person must be violated or
qualified by the social conglomerate. The second objective is to
ensure that there is no abuse on the part of the authority, but that
the authority adheres to and conducts the previously established
rules, otherwise there would be an abuse of power, and this would
undermine the PPI.

Abuse-of-rights doctrine. Civil law. The principle that a person may
be liable for harm caused by doing something the person has a right to
do, if the right is exercised (1) for the purpose or primary motive of
causing harm, (2) without a serious and legitimate interest that is
deserving of judicial protection, (3) against moral rules, good faith, or
elementary fairness, or (4) for a purpose other than its intended legal
purpose.1?

D. THE ELEMENTS (SUSTANTIVES AND ADJECTIVES)
In this section, the components of the PPI will be analyzed.
Undoubtedly, and as already mentioned, there are jurisdictional
principles such as impartiality, legality, objectivity, publicity and
publicity that must govern the actions of the authorities. The first
thing to note is the guarantee that everyone has the right to justice:
Although articles 1o. and 17 of the Constitution of the United Mexican
States, as well as the various 25 of the American Convention on
Human Rights, recognize the right of access to the administration of
justice -access to effective judicial protection-, the truth is that such a
circumstance does not have the scope to circumvent the procedural
presuppositions necessary for the provenance of the juris diccionales
that the governed have within their reach, because such a course of
action would mean that the Courts would cease to observe the other
constitutional and legal principles governing their jurisdictional
function, thereby causing a state of uncertainty in the addressees of
that function, because the way in which these bodies operate would



96 C. M. ROSALES

not be known, as well as disrupting the procedural conditions of the
parties to the trial .20

However, in order to protect the PPI before and during the

jurisdictional process, a set of rights must be protected, such as due

jurisdictional protection:
The guarantee of jurisdictional protection can be defined as the
subjective public right that every person has, within the time limits
and terms laid down by law, to have access ex ante to independent and
impartial courts, to raise or defend a claim, so that through a process
in which certain formalities are complied with, the claim or defence is
decided and, where appropriate, that decision is enforced. However, if
it is borne in mind that the prevention of the courts being allowed to
dispense justice in the periods and terms laid down by law, without
hindrance, means that the public authority, in any of its
manifestations: Executive, Legislative or Judicial- cannot make access
to the courts subject to any condition, because if any were to be
established, it would be an obstacle between the governed and the
courts, therefore, the right to judicial protection can undoubtedly be
infringed by rules imposing requirements that prevent or impede
access to the courts, if such obstacles are unnecessary,
unreasonableness or proportionality, in respect of the purposes
lawfully pursued by the legislator. However, not all the requirements
for access to the process may be considered unconstitutional, as is the
case with those who, respecting the content of that fundamental right,
are bound to preserve other rights, constitutionally protected goods or
interests and are sufficiently proportionate to the intended purpose,
such as compliance with legal deadlines, the exhaustion of prior
ordinary resources before the exercise of certain types of shares or the
prior provision of bonds or deposits.2!

In the same canon, if a processor does not have an adequate defense,

the PPI could not be safeguarded:
The right to an adequate defence, contained in article 20, paragraph A,
section IX, of the Political Constitution of the United Mexican States (in
its text prior to the reform published in the Official Gazette of the
Federation on 18 June 2008)means that the accused shall have the
right to a defence, through his lawyer, and to have him appear at all
stages of the proceedings, who shall be obliged to do so as often as he
is wanted, which is updated since it is placed at the disposal of the
Public Prosecutor’s Office; that is, from the ministerial stage it must
count on the effective assistance of the professional, understood as
such, the physical presence and the effective help of the legal adviser,
who shall ensure that the process is carried out in accordance with the
principles of Due process, and this is not vitiated, ensuring in the end
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the issuance of a sentence that complies with the requirements, values
and legal and constitutional principles that permeate the due process
of law; what must be observed in all those proceedings or actions and
stages of the proceedings in which the presence of the accused is
eminently necessary, in which he actively, directly and physically
participates or must participate, as well as in those in which he or she
is not present, would seriously question or question legal certainty
and due process. This is so, because the adequate defense represents
an instrumental right whose purpose is to ensure that the punitive
power of the State will be deployed through a fair process, which also
seeks to ensure that he can have his fundamental rights fully
guaranteed, such as not declaring, not incriminating himself, not being
held incommunicado, not being subjected to torture or being
arbitrarily detained, and being informed of the reasons for his
detention, among others.??

It is essential to mention that there are two hypotheses
regarding PPI and due process. There are those who consider it an
element of due process of law, and colts who point out that it is one
of the pillars of the justice system, such as due process.23 But beyond
this discussion, their position and value must be upheld. Within the
mechanisms of due process there is a "hard core", which must be
observed inexcusably in all jurisdictional proceedings, and another
of which are applicable in proceedings involving an exercise of the
punitive power of the State. Thus, with regard to the "hard core", the
mechanisms of due process that apply to any procedure of
jurisdictional nature are those that this Supreme Court of Justice of
the Nation has identified as essential formalities of the procedure,
the whole of which integrates the "guarantee of hearing”, which
allow the governed to exercise their defenses before the authorities
modify their legal sphere definitively.z4

I have seen substantive guarantees contained in the PPI, but we
must also take care of the formalities of the process and the
evaluation of the evidence, because not doing it in the right way
would violate this principle.

The essential formalities of the procedure are: (i) the notification
of the initiation of the procedure; (ii) the opportunity to offer and
disallow the evidence in which the defence is fabricated; (iii) the
opportunity to plead; and, (iv) a decision settling the issues under
discussion and the challenge to which has been considered by this
Court as part of this formality. However, the other core is identified
jointly with the list of minimum guarantees that must be available to
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any person whose legal sphere seeks to be modified by the punitive
activity of the State, as is the case, for example, with criminal law,
immigration, fiscal or administrative, requiring that guarantees be
made compatible with the specific subject matter of the case.
Therefore, within this category of due process guarantees, two
species are identified: the first, which corresponds to all persons
irrespective of their status, nationality, gender, age, etc., within
which they are, for example, entitled to have a lawyer, not to testify
against themselves or to know the cause of the sanctioning
procedure; and the second, which is the combination of the
minimum range of guarantees with the right to equality before the
law, and which protects those persons who may be at a disadvantage
compared to the legal system because they belong to a vulnerable
group, for example, the right to consular notification and assistance,
the right to have a translator or interpreter, the right of girls and
boys to have their detention notified to those exercising their
parental authority and guardianship, among others of the same
nature.25

In order to verify the conduct or offence charged, the following
tests must be presented and administered, in terms of their
lawfulness,26 validity and weight:

Evidence of indictment is evidence intended to establish, directly or
indirectly, the existence of the offence and/or the criminal
responsibility of the accused. The relationship between the subject
matter of the evidence and the facts to be proved in criminal
proceedings must be considered in order to conclude whether a
prosecution is direct or indirect. Evidence of indictment shall be
direct if the evidence relates to the criminal act as a whole or to any
aspect of it that may be observed (elements of the offence) and/or to
the manner in which a person has intervened in those acts (criminal
liability). In fact, the evidence against the accused shall be indirect if
the evidence relates to a secondary act from which the existence of
the offence, any of its elements and/or the responsibility of the
accused may be inferred.?”

In accordance with the foregoing, the authority must verify fully
that the defendant has carried out the accused conduct, in order not
to leave room for doubt or that the evidence is insufficient:28

With regard to the assessment of evidence, by technique, it is clear

that there is incompatibility between the concepts of insufficient

evidence and absolute doubt, since the former prevents a relative
situation when existing data are not suitable, sufficient, neither
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conclusive to arrive at full certainty about the crime or the
responsibility of an accused, this insufficiency of incriminating
elements justly obliges his acquittal for the lack of proof; whereas,
the sub-jective state of doubt, is only relevant to the responsibility or
irresponsibility of a defendant, and is updated when, far from being
insufficient evidence, there is such a degree that it is sufficient to
doubt about two or more different, affordable and consistent on the
basis of the same context, since one argument and another could
easily be sustained, and in which case, by legal criteria and in terms
of article 247 of the Code of Criminal Procedure for the Federal
District, the decision-maker of the instance is obliged, on the basis of
the principle of the most favourable to the accused, to acquit him.2?

It is essential to note that if the evidence is obtained unlawfully, it

—

would result in the violation of the PPI:

The normative force of the Constitution and the inviolability of
fundamental rights are projected on all members of the community,
in such a way that all the subjects of the system, without exception,
they are obliged to respect the fundamental rights of the individual
in all their actions, including the search for and offering of evidence,
that is to say, of those elements or facts with which to be able to
subsequently defend its claims before the courts. Thus, the evidence
obtained, directly or indirectly violating fundamental rights, will
have no effect. This statement affects both the evidence obtained by
the public authorities and those obtained, at their own risk, by an
individual. Furthermore, the ineffectiveness of evidence not only
affects evidence obtained directly in the instrument constituting the
violation of a fundamental right, but also evidence acquired from or
as a result of the fundamental right, even if all the constitutional
requirements have been met. Both have been achieved thanks to the
violation of a fundamental right—the former directly and the latter
indirectly—so that, in pure logic, according to the exclusion rule,
they cannot be used in a judicial process.30

E. THE INSTRUMENTATION (SUBSTANTIVE AND

ADJECTIVE)

The SCJN has determined how the instrumentation or use of PPI
should be observed: The presumption of innocence is a right that can
be qualified as a “polyhedron”, in the sense that it has multiple
manifestations or aspects related to guarantees aimed at regulating
different aspects of the criminal process. One of its aspects manifests
itself as a "rule of procedural treatment"” or a "rule of treatment” of
the accused, insofar as this right establishes the manner in which a
person who is subject to criminal proceedings must be treated. In
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this sense, the presumption of innocence entails the right of every
person to be treated as innocent, provided that his or her guilt is not
established by virtue of a conviction. This declaration of the
presumption of innocence orders judges to prevent, to the greatest
extent possible, the application of measures involving de facto
equality between accused and guilty persons.3!

In other words, it prohibits any type of judicial decision
involving the anticipation of the penalty. In addition, the PPI remains
in force until it is completely destroyed, with the legal actions of the
authority. The presumption of innocence is a right that can be
described as "polyhedral" in the sense that it has multiple
manifestations or aspects related to guarantees aimed at regulating
different aspects of the criminal process. One of these aspects
manifests as "evidentiary rule”, in so far as this right sets out the
characteristics which the probationary authorities must meet and
who must provide them in order to be able to consider that proof of
a valid charge exists and thus to destroy the innocent status of every
defendant.32

2. PRESUMPTION OF INNOCENCE IN THE CONTEXT OF THE
CRIMINAL LAW OF THE ENEMY
A special point for the study of the criminal law of the enemy, is the
considerable limitation of the procedural rights of the accused, the
requirement of authenticity in the procedure, the contraction of the
claims of legality and receipt of evidence,33 Measures of intrusion of
private communications, of covert or secret investigation, of
confinement, of extending the periods of detention and the use of
torture, place in question the Principle of Presumption of Innocence.

In 1999, Giinther Jakobs highlighted the three axioms of the
Criminal Law of the Enemy: 1. Anticipation of punishment (crimes of
danger); 2. Excessive penalties; and, 3. Diminished rights. This
author argues that there is a state of emergency and that it increases
due to the depreciation of the social impulse: bringing as a result
family disunity and multiculturalism as a result of the displacements
of other societies, so that society will have enemies who pretend to
be ordinary citizens.

Coercion is intended to be positive, not directed against the
person, but against subjects that generate crimes that repudiate
society as a whole, causing the criminal to die as an enemy of society.
Jakobs identifies enemies according to their quality, in sexual
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assaults and in certain frequent crimes; in financial offences and in
organized crime:3* according to their association with a criminal
association, related to the trafficking and distribution and sale of
narcotics, the machination to kill or terrorism. This author maintains
that these individuals have been permanently and decisively placed
in the rule of law, that is, they should not be considered as anyone
else, because the contrary would violate the norms and security of
other people, It must be protected from enemies, who in principle
behave irregularly and therefore do not provide an ideal behaviour,
so they cannot be blamed like any accused, but must be fought with
them as enemies, as hostile to society itself.

Jakobs’s position was similar to that of everyday criminal
science, which differentiated individuals from those who could not
interact, so that certain guidelines of security would be available;
from those who can interact (distinguishing ineligible from
accused).35 In this group of people, those who work according to the
law and those who transgress the norms are located, but that would
not seriously disturb it since its contravention, could be seen as a
reparable act, a not serious act. But, at the same time, also persons
who enjoy all their faculties and who persistently do not wish to
practice the laws of society (for example, traffickers); they, according
to legalistic thinking, cannot be considered citizens, in such a way
that they fall within the criminal law of the enemy, in which they will
have to act in a manner equivalent to their operations, for they
cannot govern the rule of law. Jakobs considers that the criminal law
of the citizen is the right of all; the criminal law of the enemy is
against the contrary of society, it is a physical coercion, from which it
is a battle; It also warns that its postulates are more honest than
what is contained in the rules, in which many legislations consider
terrorists as citizens, combining rules of the criminal law of the
enemy with those commonly used for criminal offences of
individuals.

The criminal law of the enemy can be seen by a relativization of
criminal rights (adjectives and nouns), and that is contrary to a
common criminal law, exclusive to a liberal state. Today, modern
criminal policy does not work for the decriminalization and
reduction of punishments, but with the current criminalization and
decline of them, it is grouped in the abusive creation of new criminal
types, it invades areas that are risks for the State and the citizenry:
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trafficking in persons, drug trafficking, terrorism, electoral crimes,
financial crimes and crimes against the environment. So, the
guarantee that is distinguished by the logic, coherence and
proportionality in the management of the restrictive means towards
the respect for the dignity of the people, consents to a criminal law
directed towards the intervention of the State, for the protected good
that is protected.36

Criminal law must respect the universal moral rights of every
individual, dignity cannot depend on the affirmation of the State,
otherwise it would be a criminal copyright in which human rights
are relativized for a group of people. Freedom and dignity confer
equality on all subjects without exception, it is not even permissible
to regard alleged offenders as adverse in very serious conditions,
however cruel the behaviour of the subject. No one is allowed to
treat an individual as a citizen without his or her guarantees. It must
be remembered that the norm must operate as what is and not as
what is wanted by someone; otherwise the annihilation of society
would arise.37 For if such a breach is allowed with exceptional
discharge, a compromised watershed will be opened, and there may
be more prohibitions, under the pretext of the safety of all. That is
why, in the face of the Criminal Law of the Enemy, the criminal law of
the citizen is opposed, which is based on the unrestricted respect for
the human rights of all governed, as a principle of a Democratic State
based on the rule of law, and specifically involving the presumption
of innocence in criminal proceedings.

EXCEPTIONS TO THE PPI IN MEXICAN LAW

With the establishment of the new Code of Criminal Procedure,
the way the justice system operated was transformed. From now on,
a number of intractable problems were no longer addressed, but
people who were affected and in need of urgent State protection.38 In
recent decades, the importance of creating a system of criminal
procedure that will improve the quality of proceedings, guaranteeing
greater rights to the parties, indicating the functionality of
prosecutors, the performance of judges, but above all by recognizing
various prerogatives to the victims, and to generate a procedural
economy on the issues they would resolve.32 In this way, several
countries produced a revolution in their criminal jurisdictional
systems, such as: Chile, Colombia, Peru, Republica Dominicna,
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Paraguay, Mexico, among others (the case to be used as an example,
will be Mexico).

In 2008, a new Code of Criminal Procedure (CNPP), which would
be national, was established, withdrawing the possibility for the
States of the Federation to have their own legislation on the subject,
in order to make way for a single and uniform system, and thereby
generate consensus for progress in its application, interpretation and
validity. It was a question of responding to the needs of the society
that demanded a change in the criminal proceedings, to establish a
new paradigm, that contained a set of norms that will reflect the
whole nation.*® With regard to interim measures, it should be noted
that their establishment and determination still creates certain
obstacles, whether due to lack of knowledge, poor training, poor
training, disabilities or undue prudence, which could be an omission
on the part of the public prosecutor or prosecutor.4!

The basis that gives its legitimacy to the rule is proportional to
the protection of the values and assets of society, and that makes
each judgment, she feels considered within them. In the case of so-
called "protection measures". It can be observed that they are norms
of public and social interest, which were designed to proceed at a
certain time and under certain parameters, to ensure that the victim
is adequately protected, ensuring that there is no violence to his or
her integrity, while protecting his or her rights as a victim.42 Violence
that endangers the life and/or integrity of individuals deserves
preventive and urgent treatment to stop or prevent harm to
individuals. Even in the presence of slight indications of a situation of
risk that compromises the right to life, health and physical and
mental integrity of the persons involved in the trial, the judicial
authority is obliged to issue measures for their protection. It is
therefore necessary to identify and determine the existence of any
potential gender-based risk.43

The Protection Order is a new legal instrument designed to
protect the victim of domestic and/or gender-based violence from all
types of assault. To this end, the protection order concentrates on a
single and immediate judicial decision (an order) for the adoption of
measures of a criminal and civil nature, while at the same time
activating the social protection mechanisms established by the State
in favour of the victim.44

THE CONCEPT
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Protective measures are those imposed, substantiated and
motivated under the strictest responsibility of the Public
Prosecutor’s Office when the accused is deemed to pose an imminent
risk to the safety of the victim or injured party. Such measures shall
be heard by the supervisory judge, who may cancel, amend or ratify
them, within five days of their imposition.45

LEGAL DESCRIPTION OF THE PROTECTION MEASURES

Now that it has been placed, its origin, object and concept, it is
essential to know what the protection measures are in the CNPP.
Article 137 establishes the following protection measures:

"The Public Prosecutor’s Office, under its strictest responsibility,

shall issue a reasoned order for the application of appropriate

protection measures when it considers that the accused poses an
imminent risk to the safety of the victim or victim.*¢ The following
are protective measures:

L. Prohibition of approaching or communicating with the
victim or injured party; II. Limitation to attend or approach the home

of the victim or victim or the place where he or she is located; III.

Immediate separation from the home; IV. The immediate handing

over of objects for personal use and identity documents of the victim

in the possession of the person likely to be responsible; V. The

prohibition of acts of intimidation or discomfort to the victim or to

persons connected with them; VI. Surveillance at the home of the
victim or injured party; VII. Police protection of the victim or injured
party; VIII. Immediate assistance by members of police institutions
to the home where the victim is located or is present at the time of
request; IX. Transfer of the victim or victim to temporary shelters or
shelters, as well as their descendants, and X. Re-entry of the victim or
victim to their home, once their safety is safeguarded".
As you can see, there are a set of rules for the operation of this
procedural figure. The first thing is that authority can be exercised,
being the Public Prosecutor’s Office the only public servant to
impose them, so here we can note a power additional to those
generated by the organic code of attorney. The next rule is to found
and motivate the administrative act so that it is considered that its
competence and exercise is justified and validated, and the need for
the act of inconvenience.

Under the assumption of an "imminent risk", which means
objective consideration of the circumstances. This means that they
operate under the discretion and prudence of the public prosecutor
in charge, but these measures must be considered as affecting the
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rights of third parties, such as not enjoying a hearing, due process,
procedural equality, presumption of innocence or being disturbed in
your property, without a court order.#” However, it has been
recognized by the judiciary that, in view of the urgency of the case,*8
the validity of provisional measures; therefore, the public act must
have the good appearance of the right, reasonableness and
proportionality, in order to be exercised optimally.4°

These measures must be used as a measure of protection by the
Public Prosecutor’s Office to provide security for the victims, who, as
the law indicates, must have conditions of real and imminent danger
in order for their determination to be determined.>0 It is therefore
essential for the person concerned to have the legal advice of a
public defender, private lawyer, social worker or victim area adviser
who can request or advise the victim of his or her right to security,
by way of provisional measures.51

As it is an administrative act of the prosecutor, it must consider
the reasons and circumstances of the case and must therefore take
into account not only the purpose of the rule, but also that its
implementation is justified and does not become an abuse of
authority;52 In this statement of reasons for the provisional
measures, the reasoning behind their decision must be noted, and, if
necessary, the use of force if necessary or the measures of constraint
contained in the CNPP. 53 The key, however, is for the prosecutor to
be willing to make this intervention, and to recognize the key
elements for using and instrumentalizing interim measures.
Similarly, the General Act on Women’s Access to a Life Free from
Violence determines what protection orders are (article 27):

They are acts of protection and of urgent application according
to the best interests of the Victim and are fundamentally
precautionary. They must be issued by the competent authority,
immediately when they are aware of acts likely to constitute offences
or offences involving violence against women.

In the same legal system, a catalogue of emergency protection
orders is presented (article 29):

L Immediate dismissal by the aggressor of the marital domicile
or where the victim lives, regardless of the proof of ownership or
possession of the property, even in the case of leasing;

I1. Immediate prohibition of the person likely to be responsible
for approaching the home, place of work, place of study, place of
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residence of the ascendants and descendants or any other frequent
by the victim;
III.  Return of the victim to the home, once his or her safety is
safeguarded; and,
IV.  Prohibition of intimidating or disturbing the victim in his or
her social environment, as well as any member of his or her
family.54
The purpose of the catalog of protection measures is to ensure the
safety of the victim and to ensure that he or she does not suffer from
violence (physical or psychological), through physical separation
from the accused or any kind of contact.55

The correct interpretation of the individual guarantee of legality,
in respect of acts of nuisance, must be that, as essential
requirements, they must be carried out by the competent authority
and that the latter must substantiate and justify the legal cause of the
procedure, which means that any act of authority must necessarily
express, as a core part, the legal grounds on which the act is based,
otherwise it is incorrectly substantiated by the failure to invoke the
due normative provision, empowering the authority to do so.56

In the extinction of dominion we see another example, as in a
criminal situation the appropriation of the confiscated goods in an
administrative operation, in which first the confiscated goods are
auctioned, and then inquire about the origin or possible involvement
of the owner in the criminal acts under investigation, which have not
yet been decided by the Judiciary.

Another example is in cases of political justice. In which the
expulsion of a public servant depends on the accusation of a group of
deputies, inviting senators as censor judges of certain conduct. It can
be observed here that while due process must be followed, the
decision will have a more political, rather than judicial,
determination. The desafuero is a mechanism to strip a public official
of his or her representativeness, but above all it aims to prevent him
or her from taking refuge in his or her authority, and to make him or
her available to the authorities of the justice system. However, the
impeachment is predetermined as an operation to decontaminate
the image of public power, since they consider someone as guilty, in
an operation to separate and generate an idea of justice before the
citizenry.
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A. ENFORCEABILITY AND JUSTICIABILITY OF THE PPI AS A
HUMAN RIGHT

Enforceability is a request to the authority to perform an act that
protects, protects or respects a right.57 It is an act in which the
authority is excited to proceed, and in which it is revealed that some
human right is being violated or breached. In the face of this act of
enforceability, the legal operator will study the merits of the petition,
issuing a decision to make, grant, allow, respect, among others; that
validates and consents to the use and enjoyment of their Human
Rights.58

In the 1948 declaration of the man of the United Nations, it is
stipulated in its Article 11: "1. Everyone charged with an offence has
the right to be presumed innocent until proved guilty, in accordance
with the law and in a public trial in which he has been granted all the
guarantees necessary for his defence". Here several points are seen,
not as a principle per se but as a right of the person, but in a
secondary way, it imposes a duty on the authority to prove reliably
and without doubt that the person is guilty.>® Article 14 of the 1966
Covenant on Civil and Political Rights states in its second paragraph:
"Everyone accused of a crime has the right to be presumed innocent
until proved guilty in accordance with the law". Here, unlike the UN
statement, it imposes a duty to abide by the law in form and
substance so that the guilt of the defendant is established. The article
8 of the 1966 American Convention on Human Rights, which refers
to judicial guarantees, states in paragraph 2: "Everyone charged with
a crime has the right to be presumed innocent until his guilt has been
legally established". Here, it is specific that only in matters of crimes
such presumption of innocence is presumed. However, it has also
been stated that this principle can be considered in other legal areas,
such as administrative. With regard to Europe, the Convention for
the Protection of Human Rights and Fundamental Freedoms (ECHR)
in Article 6 identifies the right to a fair trial:

"1. Everyone has the right to a fair and public hearing within a

reasonable time by an independent and impartial tribunal

established by law, which shall decide on disputes concerning its

rights and obligations in civil matters or on the basis of any

criminal charges brought against it. The sentence must be

pronounced publicly, but access to the courtroom may be

prohibited to the press and the public during all or part of the

proceedings in the interest of morality, public order or national
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security in a democratic society, where the interests of minors or
the protection of the private life of the parties to the proceedings
so require or to the extent deemed necessary by the court, wherein
special circumstances publicity may be prejudicial to the interests
of justice. 2. Any person accused of an offense shall be presumed
innocent until his guilt has been legally established".

Here we see how it refers to an infringement, but not only
understood as an administrative violation, but as an enforceable
right in any matter, as will be seen below. Also, in the European
Charter of Human Rights of 2000, Article 48 declares the
presumption of innocence: "1. All accused are presumed innocent
until their guilt has been legally declared".

This enforceability, as noted, is accompanied by justiciability for
it to be effective,®0 This implies the action of the public authority to
determine whether there is a violation of the rights set forth by the
complainant or to disqualify it for not having elements of form or
substance of such a petition. Among the elements necessary to grant
it, without prior substantive study, is irreparability for the damage
caused, which gives effect to a precautionary measure, a suspension
of the act or temporary protection while the merits of the case are
resolved.6!

It should be pointed out that the limitation on the fulfilment of a
human right is not necessarily synonymous with a violation, since in
order to determine whether a measure respects it it is necessary to
analyse whether:62 (i) the essential purpose of this reduction is to
increase the level of protection of a human right; and (ii) to create a
reasonable balance between the fundamental rights at stake, without
unduly affecting the effectiveness of any of them, in this sense, to
determine if the limitation to the exercise of a right violates the
principle of progressivity of Human Rights.63 The legal operator must
carry out a joint analysis of the individual affectation of a right in
relation to the collective implications of the measure in order to
establish whether it is justified.t4

3. PPIIN THE EXPERIENCE OF THE ECtHR

The jurisdiction of the European Court of Human Rights has
decided in several cases the importance of the presumption of
innocence. Thus, some precedent-setting issues on the nature and
purpose of the principle in question are presented in a laconic
manner.6> 66 [n the case of Maslarova v. Bulgaria, she filed a
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complaint against Ms. Maslarova, who had been Minister of Labour
and Labour Policy from 2005 to 2009. As for her dismissal, she
argued that she was dismissed without taking into account the
principle of presumption of innocence, and that the press
information linked her to fraudulent management of public funds.
Therefore, when his dismissal was required by the Parliament, she
showed that in this process her presumption of innocence was not
considered, but that she was removed with only the information of
the media. The ECtHR also considered that there was no appeal
against this decision of the Assembly, and that making it available
directly to the Attorney-General’s Office was a violation of his rights.

In Melo Tadeu v. Portugal, the defect was due to a tax case
because the proceedings against him were never considered
innocent, but his company and others in which he owned were
seized. However, the authority did not listen to Mr. Melo’s appeals,
considering that the authority had acted in accordance with the rule.
However, the European Court of Human Rights held that this
intervention in the complainant’s estate had violated his right to be
presumed innocent, since an act was carried out without taking this
principle into account, and that this act left him in a condition in
which he had to prove the lawfulness of his companies.t? In the
business of Peltereau-Villeneuve v. Switzerland, there was sexual
abuse and the prosecutor made the decision public. However, the
defendant considered that the proceedings had not yet been
completed, as there was an appeal and he should have been granted
the benefit of this principle. The Swiss Court also found the
prosecution to be correct, but the ECHR found that it was still on trial
as a suspect, until there was no procedural remedy and that it was
therefore entitled to the presumption of innocence.58

In the case of Sismanidis and Sitaridis v. Greece, smuggling was
dealt with, for although the matter was confiscated®® and then the
legality of the goods was ascertained, but here beyond the origin, it
was the time taken to resolve this alleged guilt (one year and ten
months), which violated the principle of presumption of innocence.
In the case of G.LE.M. S.r.I. and Others v. Italy, a group of people who
had invaded a property was arrested and arrested on the complaint
of the affected party. However, the quality they had in relation to the
property was never verified and they did not learn that there was a
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trial, so the presumption of innocence was not respected and they
were considered to be committing a crime with this land invasion.

The last expedient presented is Demjanjuk v. Germany, in which
an alleged concentration camp guard was on trial, but died during
the trial. As a result, the widow and her son sued the State for
violations in the proceedings and for finding him guilty in his public
statements. However, the ECHR did not assist them in their
reasoning, as they considered that there was no longer any
substance to the trial and to determine whether they were innocent
or guilty of the acts for which they were being tried.70

CONCLUSIONS

The PPI is one of the pillars of the democratic system, which
allows everyone to have a proper delivery of justice, as well as
directs and controls the actions of the authorities, and monitors the
lawful origin of evidence, because any action outside the regulatory
parameter violates the PPI, and therefore the role of the authority is
disqualified, placing the PPI as a protective element.”! The PPI is a
republican value, which allows all individuals, regardless of creed,
sex, nationality, to be protected before and during the process, and
that only if the crime or infraction is fully proven, the defendant can
be blamed.?2

This principle was born from the abuses committed in
absolutism, in which people were tried as guilty most of the time
with a single test (confessional evidence, often obtained by
torture).”3 When the change is made to the modern State, it can be
considered that this principle provoked a judicial republicanism, in
which the process was established, with substantive and adjective
guarantees for the accused, the working guidelines for the
authorities, and a system of lawfulness and weighting for tests.

Should the principle of the presumption of innocence be
regarded as a dogma, as is apparent from this investigation?74 An
irreducible value in judicial proceedings, which requires professional
performance by the judiciary and the prosecution. However, the PPI
should be regarded as an absolute duty or a relative application.”s
And here the context opens, in several normative systems a space is
created to generate exceptions to this principle as in the
impeachment, organized crime, crimes committed by the military,
the extinction of domain and in some precautionary measures (such
as arraigo, freezing of accounts or property, informal pre-trial
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detention, interception of communications, etc.). where an exception
is made for the delicacy of the subjects. However, in the continental
jurisdictional systems of human rights, the conventionality of these
administrative or procedural criminal determinations has been
warned and disputed, in order to create precedents in the matter,
but as noted, this is very casuistic, and each case is a story, to create
general guidelines. What has been determined by national or
international jurisdiction is that many of these measures do not
violate the IPP. The principle neither determines nor states that
there should be any substantive or adjective benefit for the accused.
However, it was also shown that there can be excesses as it is in the
matter of extinction of domain, in which the person is stripped of the
movable good, and can even be finished off, and even if it is later
found that this property did not have an illicit origin or that it was
unknown for use, there is no simple and effective remedy with such a
judicial determination.

With regard to the criticism of the PPI exceptions, one can see a
guarantor position in which no matter, a valid or fair exception can
be formed. But all exceptions to fundamental rights and guarantees
are a set of repressive instruments that suspend, cancel or inhibit the
rights of the accused. But looking at the other side of the coin, some
justify the validity and usefulness of the exceptions to the PPI or due
process, because crime is against society, which legitimizes these
actions by means of certain appropriate regulations against the act
that is repulsed.”6

As for the future of the PPI, it will remain as valid as each
regulatory order determines, and this will depend on its political,
economic and social context and its criminal policy.’? This article
originated by reflecting on the exceptions to the PPI, which are made
by the authorities based on a positive order, which contemplates the
possibility of affecting the guarantees and human rights of the
people, with the justification that their crimes are of such magnitude,
and that, for the same reason, their rights cannot be safeguarded.
There are a number of treaty systems containing the PPI, but there
are some variations, such as guilt, applied law, infringement and the
duty of the authority to prove guilt.78 In the judgments of the
continental human rights systems, the PPI is seen as an obligation of
the authority to perform, and if it does not prove it fully, the person
cannot be considered guilty.”®
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In the case of the European Court of Human Rights, the topics
have diversified into administrative, political, and even government
press and media.8% In that way, human rights violations were
recognized in many cases, but in several cases they denied such
violations, regulating the limits to consider the cases of such
instrumentation. ¢ In the case presented and analysed of the
provisional measures, there is a clear clash of rights between the
parties (accused and victim). In which the accused is accused of
violence and the victim requests the protection and protection of the
State, in order to have conditions in an emergency situation. The
point of conflict is the legal security of the rights of the
administrator, in which acts of nuisance violate his fundamental and
human rights. On the other hand, however, the question of physical
and emotional integrity and protection as a victim are the elements
that justify these interim measures, which, while they could generate
an irreparable act for the one who endures them, are an exceptional
act that must be justified the action of the prosecutor, so that there is
no abuse of authority or an act that is revocable by means of a
constitutional remedy or annulled by the supervisory judge, who will
consider the appropriateness and proportionality of the provisional
measure, and place it as a precautionary measure, already
judicialized.

In the other examples presented (organized crime, extinction of
power and political trial) it is based on what has been called the
criminal law of the enemy in doctrine. In which the defense of certain
public interests, places alleged criminals as enemies of society, and
for that reason, they can be restricted from certain guarantees, such
as the presumption of innocence. However, although it is an
extraordinary measure, and against a certain group, it is no less true
that the rights manipulated from the legislative branch create
aporias in the system of delivery of justice. Security is one source of
the existence of the State. It is undoubtedly the protection of our
freedoms, rights and heritage that enables us to have a dignified life
and the free development of our personality. The contribution of this
research is to reflect on the value of the institution examined, as an
instrument that is validated as long as it protects certain primary
goods the security and life of people.
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