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Introduction	
International	 Criminal	 Court	 (ICC	 or	 the	 Court)	 is	 an	 autonomous	
international	 organ	 established	 under	 a	 treaty.	 Its	 salient	 features	
distinguish	 it	 from	 other	 international	 bodies,	 those	 established	
under	 the	 United	 Nations	 (UN)	 Charter.	 Unlike	 ICC,	 International	
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Abstract	
The	 question	 of	 ratification	 of	 the	 Rome	 Statute	 of	 International	
Criminal	 Court	 is	 one	 of	 the	 most	 debated	 questions	 in	 public	
international	 law.	 Because	 it	 involves	 strict	 commitment	 to	 human	
rights	many	 states	 often	 see	 it	 as	 a	 hurdle	 to	 their	 national	 interests.	
Nevertheless	a	number	of	states	have	ratified	the	statute	except	a	few.	
Pakistan	 is	one	of	 those	states	 that	have	not	ratified	 the	Rome	Statute	
even	 though	 it	 has	 been	 a	 party	 to	 various	 other	 treaties	 on	 human	
rights.	This	article	 focuses	on	the	question	why	Pakistan	did	not	ratify	
the	 statute?	 The	 article	 also	 provides	 recommendations	 how	 the	
ratification	can	be	made	possible.		
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Court	of	Justice	(ICJ)	exists	by	virtue	of	UN	Charter	with	non-binding	
jurisdiction	 over	 the	 states	 unless	 a	 particular	 state	 accepts	 it.	
Whereas,	the	recognition	of	ICC	depends	on	ratification	of	 its	treaty	
and	consequently	it	exercises	compulsory	jurisdiction	over	the	state	
parties.	Triggering	 jurisdiction	of	 ICC	could	be	 in	different	manners	
such	 as	 by	 state	 party	 against	 a	 state	 party;	 by	 the	 UN	 Security	
Council	 (UNSC)	against	 the	state	party	or	non-party	state;	and	by	a	
state	 party	 against	 the	 national	 of	 a	 non-party	 state.1	 The	 last	 two	
types	 of	 jurisdiction	 is	 a	 controversial	 subject	 both	 in	 political	 and	
academic	 circles.	 However,	 these	 differences	 are	 of	 divergent	
political	nature	varying	from	state	to	state.		
	 The	 establishment	 of	 ICC	 in	 the	 year	 1998	 is	 regarded	 as	
milestone	 sphere	 of	 international	 criminal	 justice.	 From	 human	
rights	 perspective,	 the	 creation	 of	 Court	 is	 viewed	 as	 progressive	
development	 in	 relation	 to	 bringing	 international	 crimes	 within	 a	
defined	 framework	 of	 accountability.2	 Soon	 after	 its	 creation,	 the	
Court	had	to	face	controversies	pertaining	to	its	jurisdiction	and	thus	
resulted	in	stepping	back	by	several	states.	Pakistan	initially	voted	in	
favour	of	the	Court	at	the	Rome	Conference	of	plenipotentiaries,	but	
later	 recoiled	 from	 signing	 the	 Statute.	 This	 sudden	 withdrawal	
could	not	be	taken	on	a	lighter	note	rather	it	was	a	matter	of	serious	
implications.	 Why	 the	 country	 stepped	 back	 from	 the	 Court	 after	
voting	in	its	favour	at	first	instance	and	whether	the	country	should	
reconsider	 ratification	 of	 the	 Rome	 Statute	 (the	 Statute)	 are	
important	questions.	This	work	is	an	attempt	to	look	at	whether	ICC	
represents	 collective	 system	 of	 accountability	 and	 whether	 its	
support	 is	 necessary?	 Whether	 Pakistani	 laws	 are	 consistent	 with	
the	 ICC	Statute	and	whether	 the	country’s	 legal	and	political	norms	
accept	 the	 Statute?	 Further,	 what	 implications	 the	 ratification	
process	entails?					

Does	ICC	Represent	A	Collective	System	Of	Accountability?	

Stating	 that	 ICC	 represents	 a	 collective	 system	 of	 accountability	 is	
not	 a	 simple	 statement	 especially	when	 it	 is	 argued	 in	 reference	 to	
state’s	 future	course	of	action	 i.e.	seeking	ratification	of	 the	Statute.	
There	 could	be	 several	 justifications	 for	 stating	 that	 ICC	 represents	
the	 collective	 system	 of	 accountability.	 Firstly,	 it	 aims	 at	 ending	
impunity	 for	 core	 international	 crimes	 concerned	 to	 “international	
community	as	a	whole”	as	envisaged	in	the	preamble	to	the	Statute.3	
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Secondly,	 the	 traditional	 doctrine	 of	 universal	 jurisdiction	 over	
serious	 international	 crimes	 has	 strong	 basis	 in	 national	 and	
international	laws	and	as	well	in	Customary	International	Law	(CIL).	
Universal	 jurisdiction	 entitles	 the	 states	 to	 try	 the	 perpetrators	 of	
serious	 international	 crimes	 regardless	 of	 nationality	 or	
territoriality.4	 Thirdly,	 the	 emergence	 of	 world	 as	 a	 global	
community	 and	 the	 existence	 of	 UN	 itself	 has	 resulted	 in	
undermining	the	traditional	concept	of	absolute	state	sovereignty	to	
reasonable	 extent.	 For	 instance,	 the	operation	of	 article	2(4)	 of	 the	
UN	 Charter	 is	 of	 an	 absolute	 prohibitory	 nature.5	 Similarly,	 the	
recent	advancements	in	information	technology;	cross	border	flow	of	
persons,	 economic	 inter-dependence,	 currency,	 ideas	 and	 diseases;	
issues	 of	 environmental	 protection	 and	 the	 worldwide	 growing	
concerns	for	human	rights	violations	are	the	main	factors	which	are	
indicating	 towards	 a	 borderless	 world	 in	 a	 near	 future.6	 European	
Union	is	an	example	of	the	borderless	international	community.	
	 Fourthly,	 the	 incorporation	 of	 international	 peremptory	 norms	
into	the	Vienna	Convention	on	the	Law	of	Treaties,	1969	(VCLT)	and	
its	categorical	recognition	in	the	judgments	of	the	ICJ	is	a	progressive	
development	in	sphere	of	public	international	law	for	the	reason	that	
these	norms	have	superior	force	over	all	other	norms.7	Similarly,	the	
erga	omnes	rights	and	obligations	of	states	are	categorically	affirmed	
by	 the	 ICJ	and	other	 international	 tribunals	on	different	occasions.8	
Fifthly,	 the	 peremptory	 norms	 of	 International	 Humanitarian	 Law	
(IHL)	 and	 International	 Human	 Rights	 Law	 (IHRL)	 have	 superior	
force	 over	 all	 other	 national	 and	 international	 norms	 and	 even	
invalidate	 the	 provisions	 of	 a	 treaty	 that	 is	 in	 conflict	 with	 the	
peremptory	norms	of	 general	 international	 law	by	 virtue	 of	Article	
71	 of	 the	 VCLT.9	 Hence,	 the	 elements	 of	 crimes	 within	 the	 Court	
jurisdiction	are	the	grave	breaches	of	IHL	and	IHRL	as	well.10	

	 Lastly,	crimes	falling	under	the	ICC	jurisdiction	are	of	jus	cogens	
character	and	are	prohibited	under	customary	law	as	well,	therefore,	
giving	 rise	 to	 erga	 omnes	 obligations	 in	 terms	 of	 prevention	 and	
punishment.11	 Moreover,	 the	 obligation	 to	 extradite	 or	 prosecute	
binds	 the	 states	 to	 deal	 with	 the	 core	 international	 crimes.12	 The	
“principle	 of	 complementarity”	 enshrined	 in	 the	 Statute	 primarily	
enables	the	states	to	prosecute	perpetrators	of	 international	crimes	
within	 the	Court	 jurisdiction.13	 In	addition	 to,	 there	 is	a	plethora	of	
international	 treaties	 between	 the	 states	 on	 almost	 each	 and	 every	
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issue,	which	prove	the	existence	of	 international	community	or	 ‘the	
global	 community’.14	 To	 date	 more	 than	 five	 hundred	 multilateral	
and	 thousands	 of	 bilateral	 treaties	 are	 concluded	 under	 the	
patronage	of	the	UN,	proving	that	states	are	linked	to	one	another	in	
a	 comprehensive	 chain	 of	 international	 rules	 and	 principles.	 These	
international	 rules	 and	 principles	 reflect	 the	 common	 values	 of	
humanity	concerned	to	the	“international	community	as	a	whole”.15	
In	 the	 above	 context,	 ICC	 represents	 the	 collective	 system	 of	
accountability	aimed	at	protecting	the	common	values	of	humanity.16		

The	Question	Of	Ratification	for	Pakistan		
Ratification	of	 treaty	 is	 a	 lengthy	process	 involving	 complex	 issues.	
This	process	obliges	 the	 states	 to	 incorporate	 the	provisions	of	 the	
treaty	 into	 domestic	 laws	 in	 letter	 and	 spirit.	 The	 simpler	 and	 less	
technical	would	the	country	legislative	mechanism,	the	easier	will	be	
the	 ratification	 process.	 For	 this	 purpose,	 examining	 the	 legislative	
procedure	of	Pakistan	 is	crucial	 for	present	discussion.	Similarly,	 in	
reference	to	the	ratification	of	ICC’s	Statute,	it	is	essential	to	evaluate	
the	 general	 principles	 of	 law,	 the	 penal	 provisions	 and	 procedural	
laws	of	Pakistan.	This	section	aims	to	evaluate	the	aforesaid	issues	in	
detail.		

PAKISTANI	 LEGISLATIVE	 FRAMEWORK	 DEALING	 WITH	
RATIFICATION	OF	INTERNATIONAL	TREATIES	

By	 implications,	 Pakistan	 is	 a	 dualist	 state	 and	 its	 Constitution	 of	
1973	empowers	the	Parliament	(Majlis-e-Shoora)	to	 legislate	on	the	
matters	provided	under	its	Fourth	Schedule.	The	Fourth	Schedule	to	
the	 Constitution	 of	 Pakistan,	 inter	 alia,	 provides	 the	 legislative	
domain	 of	 the	 Parliament	 and	 states:	 “External	 affairs;	 the	
implementing	of	treaties	and	agreements,	including	educational	and	
cultural	 pacts	 and	 agreements,	 with	 other	 countries;	 extradition,	
including	 the	 surrender	 of	 criminals	 and	 accused	 persons	 to	
Governments	 outside	 Pakistan.”17	 The	 plain	 reading	 of	 these	
provisions	 depict	 that	 legislation	 over	 international	 treaties	 and	
their	 implementation	 is	 the	 authority	 of	 Parliament.	 Moreover,	 in	
matters	 related	 to	 international	 cooperation	 the	 Parliament	
exercises	 the	 authority	 to	 ratify	 extradition	 treaties	 and	 as	 well	
surrender	of	criminals	to	foreign	countries.	The	powers	to	introduce	
any	 bill	 in	 the	 Parliament	 dealing	 with	 Federal	 subject	 including	
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ratification	of	international	treaties	are	provided	under	Article	70	of	
the	Constitution.18		
	 Additionally,	 Pakistan	 has	 enacted	 a	 legislation	 known	 as	
“Ratification	 of	 International	 Treaties	 Act,	 2013”	 providing	 a	
comprehensive	 procedure	 for	 ratification	 of	 international	 treaty.19	
The	Act,	however,	provides	the	Parliament	shall	not	ratify	a	treaty	if	
its	provisions	are	contrary	to	the	fundamental	rights	guaranteed	by	
the	Constitution.20	 	For	all	purposes,	 the	ratification	of	a	 treaty	and	
its	 domestic	 implementation	 is	 the	 sole	 domain	 of	 Parliament	 in	
Pakistan.21	 In	 pursuance	 to	 treaty	 obligations,	 the	 Parliament	 of	
Pakistan	 may	 amend	 any	 law	 with	 simple	 majority	 of	 its	 present	
members.22	 Similarly,	 for	 a	 constitutional	 amendment	 the	 votes	 of	
not	less	than	two	thirds	of	the	total	members	of	both	Houses	(Senate	
and	 National	 Assembly)	 are	 required	 subject	 to	 transmission	 to	
other	house	after	passed	by	one.23	In	this	context,	the	ratification	of	
international	treaty	is	the	sole	prerogative	of	the	Parliament	and	the	
Constitution	doesn’t	place	any	bar	over	the	powers	of	Parliament	to	
adopt	any	legislation	in	pursuance	of	treaty	obligations.		

	 Another	 interesting	 aspect	 is	 that	 Pakistan	 by	 virtue	 of	 its	
constitution	-the	supreme	law	of	the	land-	is	a	Muslim	state.24	Article	
227	of	the	Constitution	provides	for	bringing	all	the	laws	of	the	land	
in	conformity	with	the	injunction	of	Islam	as	laid	down	in	Quran	and	
Sunnah.25	 Likewise,	 Article	 40	 of	 the	 Constitution	 provides	 for	
strengthening	 bonds	 with	 Muslim	 world	 and	 promoting	
international	peace	as	matter	of	state	policy.26	Protection	of	human	
rights	 and	 punishing	 the	 offenders	 is	 primary	 duty	 of	 state	 both	
under	the	constitution	and	Islamic	law.	Moreover,	in	view	of	majority	
fuqaha	 (Muslim	 jurists)	 signing	 a	 treaty	 by	 Imam	 (head	 of	 Islamic	
state)	 is	 permissible	 under	 Islamic	 law	 subject	 to	 that	 the	 treaty	 is	
beneficial	 for	 Muslim	 community	 and	 is	 not	 in	 contrast	 with	 the	
injunctions	 of	 Islam.27	 According	 to	 Muslim	 scholars,	 it	 is	 the	
obligation	 of	 a	 Muslim	 state	 to	 cooperate	 with	 the	 international	
community	 for	 the	maintenance	of	 international	peace	and	security	
in	 order	 to	 protect	 the	 faith	 of	 Muslim	 community	 from	 external	
threat.28	Thus,	it	can	be	held	that	the	salient	and	core	features	of	the	
Constitution	does	not	prevent	the	Parliament	to	enact	any	legislation	
beneficial	 to	the	peace	and	security	of	Muslims	in	particular,	and	to	
the	international	community	in	general.		
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	 After	going	through	the	constitutional	provisions	and	legislative	
enactments	dealing	with	ratification	of	treaty,	 it	 is	crystal	clear	that	
there	is	no	legal	bar	on	Pakistan	to	ratify	a	treaty	and	the	authority	to	
ratify	a	treaty	is	with	the	Parliament	which	is	the	country’s	supreme	
political	 and	 legislative	 body	 elected	 through	 public	 votes.	 And	 for	
this	reason,	it	is	now	simply	a	matter	of	public	opinion	as	to	whether	
Pakistan	should	ratify	the	ICC	Statute	or	not.		

FUNDAMENTAL	 PRINCIPLES	 OF	 ROME	 STATUTE	 VIS-A-VIS	
PAKISTANI	LAW	

Article	38(1)	of	the	ICJ	Statute	lay	down	the	sources	of	international	
law	 which	 includes	 the	 “general	 principles	 of	 law	 recognized	 by	
civilized	 nations”.	 These	 general	 principles	 are,	 however,	 part	 and	
parcel	of	national	legal	systems.29	International	Courts	and	Tribunals	
relies	on	the	general	principles	of	national	laws	in	their	decisions	as	
well.30	 For	 present	 discussion,	 it	 has	 to	 be	 seen	 that	 whether	 the	
general	 principles	 of	 the	 Rome	 Statute	 have	 any	 roots	 in	 Pakistani	
national	 legal	 system	 and	 to	 what	 extent	 these	 principles	 are	 in	
conformity.	Generally,	Article	22	 to	33	of	 the	Statute	deals	with	 the	
principles	of	criminal	 law.	These	principles,	however,	with	different	
scope	exist	in	the	Constitution	and	the	country’s	substantive	criminal	
law-	Pakistan	Penal	Code	 (PPC),	1860.	SO	 far	as	 to	what	extent	 the	
principles	of	Pakistani	criminal	 law	are	in	line	with	those	contained	
in	 the	 Rome	 Statute,	 is	 a	 matter	 of	 constitutional	 restraint	 and	
judicial	interpretation.31		
	 The	Constitution	of	Pakistan	guarantees	 strict	adherence	 to	 the	
principle	of	 legality,	which	 the	 ICC	Statute	 refers	 in	Articles	22	and	
23.32	 Except	 in	 high	 treason	matters,	 Article	 12	 of	 the	 Constitution	
lay	 down	 both	 the	 principles	 “Nullum	 crimen	 sine	 lege”	 and	 “Nulla	
poena	 sine	 lege”	 as	 general	 rule.33	 Similarly,	 the	 spirit	 of	 Article	 25	
fixing	criminal	responsibility	for	natural	person	is	replicated	in	PPC,	
wherein,	 individual	 criminal	 responsibility	 is	 assigned	 to	 a	 natural	
person	 for	 an	 offence	 including	 the	 abetment,	 aiding,	 assistance,	
common	object	and	common	intention.34	The	principle	of	ousting	the	
jurisdiction	of	Court	over	persons	under	eighteen	year’s	age	partially	
imitate	 Pakistani	 law.	 According	 to	 Section	 82	 PPC	 the	 principle	 is	
absolutely	 applicable	 to	 person	 under	 the	 age	 of	 seven	 years;	 and	
under	 Section	 83	 it	 partially	 applies	 to	 person	 between	 seven	 and	
twelve,	having	immature	understanding.35	Persons	not	falling	within	
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the	 aforesaid	 exceptional	 provisions,	 are	prosecuted	 in	 the	manner	
provided	under	Juvenile	Justice	System	Act,	2018.		
	 In	 the	same	manner,	head	of	 state	 immunity	 is	no	more	a	valid	
ground	of	 defense	 in	Article	27	of	 the	 Statute.	On	 the	 contrary,	 the	
Constitution	of	Pakistan	extends	 absolute	protection	 to	 the	head	of	
state	 and	 as	well	 to	 the	 head	of	 government	 under	Article	 248,	 for	
anything	done	in	exercise	of	their	powers	and	functions	of	respective	
offices.36	In	addition	to,	there	is	bar	on	the	initiation	or	continuation	
of	 criminal	 proceedings	 during	 their	 terms	 in	 office.	 As	 far	 the	
responsibility	of	 commanders	and	other	 superiors	under	Article	28	
of	 the	 Statute	 is	 concerned,	 Pakistani	 law	 is	 altogether	 silent	 over	
this	aspect.	Section	33	of	the	Pakistan	Army	Act,	1952	slightly	refers	
to	 disobedience	 of	 lawful	 command	 and	prescribes	punishment	 for	
the	act	of	disobedience.	This	very	aspect	could	be	one	of	the	reasons	
that	has	kept	away	Pakistan	from	the	ICC	in	terms	of	ratification.	

	 Grounds	of	exemptions	for	criminal	liability	in	state	of	lunacy	or	
mental	disease,	intoxication,	duress	and	self-defense	are	provided	in	
Article	31	of	the	Statute.	Although,	these	grounds	are	offered	under	
PPC	known	as	general	exceptions	but	could	only	be	raised	in	matter	
of	 domestic	 offences.37	 The	 counterpart	 provisions	 of	 Article	 32	 of	
the	 Statute	 stating	 the	 principles	 of	mistake	 of	 law	 and	mistake	 of	
fact	are	Sections	76	and	79	of	PPC.	These	principles	are	almost	in	line	
with	those	contained	in	the	Statute.	Certainly,	except	the	provisions	
dealing	 with	 irrelevancy	 of	 official	 capacity,	 responsibility	 of	
commander	 and	 superiors	 and	 the	 exclusion	 of	 responsibility	 for	
persons	under	eighteen	years,	the	rest	of	the	principles	of	Pakistani	
Constitution	 and	 law	qualify	 the	 elements	 of	 substantive	 principles	
of	the	Statute.	In	reference	to	ratification,	the	exclusion	of	immunity	
and	 assigning	 responsibility	 to	 commander	 seems	 to	 be	 a	 strong	
reason	of	Pakistan’s	reluctance	in	moving	towards	ICC.	
	 So	far	as	the	penal	aspect	of	the	Rome	Statute	is	concerned,	there	
is	 no	 legislation	 in	Pakistan	dealing	with	 the	 crimes	 enlisted	under	
the	 Statute.	 Although	 there	 are	 anti-terrorism	 laws	 in	 Pakistan	 but	
altogether	 lacks	 the	 elements	 of	 war	 crimes,	 genocide	 and	 crimes	
against	humanity.38	In	this	context,	Pakistan	is	legally	not	capable	to	
deal	with	 these	 crimes.39	 The	 lack	 of	 penal	 provisions	dealing	with	
international	crimes	necessitate	the	ratification	of	Statute	more	than	
ever.	Likewise,	criminal	procedural	laws	of	the	country	are	based	on	
the	constitutional	principle	of	the	right	to	fair	trial.	The	functions	of	
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Magistrate	under	 the	Code	of	Criminal	Procedure	 (CRPC),	1898	are	
similar	 to	 that	 of	 Pre-Trial	 Chamber	 of	 ICC.	 The	 Magistrate	 under	
Pakistani	 law	 supervises	 overall	 investigation	 including	 issuance	of	
warrants	of	arrest	and	proclamations.	
	 Trial	 of	 accused	 is	mainly	 conducted	 under	 CRPC	 extending	 all	
due	opportunities	to	the	accused	including	the	right	to	be	presumed	
innocent	 until	 proven	 guilty,	 the	 right	 to	 engage	 counsel,	 and	 the	
right	to	be	informed	about	the	charges.	Every	trial	is	held	in	an	open	
court	 in	 the	 presence	 of	 accused.	 The	 law	 of	 the	 land	 provides	 the	
rights	of	revision	and	appeal	to	the	accused.	Apart	from	general	law	
offences,	 special	 courts	 are	 also	 established	 in	pursuance	of	Article	
212	 of	 the	 Constitution	 for	 prosecuting	 accused	 persons	 under	
special	 law.	 These	 courts	 includes	 Anti-Terrorism	 Court,	 Anti-
Narcotics	 Court	 and	 Accountability	 Courts.	 Furthermore,	 through	
amendments	 in	 the	 Constitution	 and	 Pakistan	 Army	 Act	 1952,	
military	 courts	were	 established	 in	 Pakistan	 for	 the	 prosecution	 of	
the	perpetrators	of	terrorism.40	The	role	of	these	trial	and	appellate	
courts	 in	 Pakistan	 could	 be	 compared	 to	 the	 Trial	 Chamber	 and	
Appeal	 Chamber	 of	 the	 ICC	 both	 in	 terms	 of	 functions	 and	 as	well	
procedure.		

PAKISTAN’S	NATIONAL	AND	 INTERNATIONAL	COMMITMENTS	
FOR	COOPERATION	IN	CRIMINAL	MATTERS	

At	 domestic	 level,	 since	 its	 creation,	 Pakistan	 has	 enacted	 various	
laws	dealing	with	international	cooperation	in	criminal	matters,	and	
as	well	other	prohibitory	laws	in	pursuance	of	IHL	Conventions.	The	
Extradition	Act	of	1972	is	an	example	of	cooperation	at	international	
level	regarding	transfer	of	accused	person.	Similarly,	the	Parliament	
of	 Pakistan	 has	 enacted	 a	 landmark	 legislation	 known	 as	 Mutual	
Legal	 Assistance	 (Criminal	 Matters)	 Act,	 2019.	 This	 Act	 provides	
comprehensive	 procedure	 for	 mutual	 legal	 assistance	 such	 as	
matters	 related	 to	 “inquire	 about	 the	 identification	 and	 location	 of	
witnesses,	suspects	or	offenders;	taking	of	evidence	or	production	of	
document;	 obtaining	 of	 search	 warrants	 authorizing	 search	 of	
evidence;	 freezing	 and	 seizing	 of	 property	 which	 is	 subject	 of	
investigation	or	proceedings;	 confiscation	of	property;	 transfer	of	 a	
person	consenting	to	assist	either	of	 the	country	 in	 investigation	or	
proceedings;	 effective	 service	 of	 judicial	 documents,	 provision	 of	
certified	 copies	 of	 any	 document;	 and	 any	 other	 assistance	 not	
contrary	to	the	domestic	law”.41		
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	 The	 most	 interesting	 aspect	 of	 this	 legislation	 is	 that	 legal	
assistance	could	be	extended	even	to	a	country	with	whom	there	 is	
no	prior	agreement	or	memorandum	by	 the	Federal	Government.42	
Mutual	Legal	Assistance	Act,	2019	could	perform	the	role	of	catalyst	
in	 future	 in	 relation	 to	 ratification	 of	 the	 Statute.	 Moreover,	 the	
Implementation	of	Geneva	Convention	Act	 of	 1936	 is	 another	 good	
sign	 in	 terms	 of	 adherence	 to	 international	 rules.	 In	 the	 same	
manner,	 the	 Chemical	 Weapon	 Convention	 Implementation	
Ordinance,	 2000	 demonstrate	 the	 country’s	 efforts	 for	 domestic	
implementation	 of	 international	 treaties.	 Verily,	 these	 legislations	
are	perfect	examples	of	 the	country’s	course	of	action	 in	relation	to	
implementation	of	international	treaties.		
	 As	 far	 Pakistan’s	 commitments	 at	 international	 level	 are	
concerned,	 the	 country	 has	 a	 very	 good	 history.	 After	 the	 Second	
World	War,	 two	 conventions	 specifically	 provided	 for	 international	
criminal	jurisdiction:	Article	6	of	the	Genocide	Convention	of	194843;	
and	Article	 5	 of	 the	Apartheid	Convention	 of	 197344.	 The	Genocide	
Convention	only	referred	to	the	“jurisdiction	of	a	future	international	
criminal	 court	 over	 the	 crime	 of	 genocide”.45	 While	 the	 Apartheid	
Convention	 refers	 to	 the	 establishment	 of	 ICC	 to	 try	 the	 crime	 of	
apartheid.46	However,	 the	provisions	of	both	conventions	could	not	
be	complied.	Pakistan	has	ratified	both	the	conventions	and	 in	case	
of	establishment	of	ICC	or	tribunal	pursuant	to	the	above	provisions,	
it	would	have	to	accept	the	jurisdiction	due	to	being	legally	binding.	
Similarly,	Pakistan	is	party	to	the	four	“Geneva	Conventions	of	1949”	
which	 bind	 the	 state	 parties	 for	 enacting	 necessary	 legislation	
providing	 penal	 sanctions	 against	 the	 grave	 breaches	 of	 the	 four	
conventions.47		

	 Moreover,	being	signatory	to	the	core	human	rights	conventions,	
Pakistan	 is	under	obligation	 to	comply	with	 the	provisions	of	 these	
conventions.48	 In	 case	 of	 violations	 of	 either	 of	 the	 norms	 of	
Genocide	 convention,	 Apartheid	 Convention,	 four	 Geneva	
Conventions	or	human	rights	treaties	constitute	the	elements	of	war	
crimes,	 genocide,	 apartheid,	 and	 crimes	 against	 humanity.49	 Under	
the	above	Conventions,	Pakistan	has	primary	obligations	to	extradite	
or	 prosecute	 the	 perpetrators	 of	 international	 crimes.50	 Besides	
conventional	obligations,	the	customary	force	of	international	crimes	
(concerned	 to	 “international	 community	 as	 a	 whole”)	 within	 the	
Court	 jurisdiction	 binds	 the	 states	 erga	 omnes	 to	 prosecute	 and	
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punish	 the	 perpetrators	 in	 pursuance	 of	 article	 38	 of	 the	 VCLT.51	
Furthermore,	being	member	of	the	UN,	Pakistan	perhaps	would	not	
escape	any	 referral	of	 situation	 to	 the	Court	against	 it	by	 the	UNSC	
under	article	13(b)	of	the	Statute.52	
	 Likewise,	Pakistan	has	signed	and	ratified	multiple	conventions	
and	treaties	relating	to	suppression	of	organized	crimes;	protection	
of	environment	and	climate	change;53	 international	human	rights;54	
and	 the	 Geneva	 and	 Hague	 laws	 of	 armed	 conflicts.55	 As	 far	 the	
preventive	mechanism	for	certain	transnational	organized	crimes	is	
concerned,	Pakistan	has	signed	dozens	of	treaties	in	this	regard.56		In	
the	 UN	 peace	 keeping	missions	 Pakistan	 has	 played	 a	 vital	 role	 by	
providing	third	highest	number	of	forces	among	the	UN	members	for	
the	maintenance	of	“international	peace	and	security”.57	 In	addition	
to,	 Pakistan	 has	 hosted	 more	 than	 1	 million	 refugees	 of	 the	 war	
affected	neighboring	Afghanistan	for	almost	30	years	regardless	that	
Pakistan	is	not	party	to	the	“Refugee	Convention	of	1951”.58	All	these	
international	 commitments	 by	 Pakistan	 in	 one	 way	 or	 the	 other	
contributes	in	promotion	and	development	of	international	criminal	
justice	 system,	 and	 could	 be	 analogous	 with	 the	 ratification	 of	 the	
Statute.59		

PAKISTAN’S	 OBJECTIONS	 TO	 INTERNATIONAL	 CRIMINAL	
COURT:	SUSTAINABILITY	AND	SOLUTION	

Interestingly,	Pakistan	has	previously	remained	supportive	to	the	UN	
ad	 hoc	 tribunals:	 International	 Criminal	 Tribunal	 for	 Former	
Yugoslavia	 (ICTY)	 and	 International	 Criminal	 Tribunal	 for	 Rwanda	
(ICTY).	 It	was	not	mere	support,	rather	Pakistani	nationals	acted	as	
judges	 in	 the	 ad	 hoc	 tribunals.	 Mr.	 Justice	 Rustam	 Sidhwa	 and	Mr.	
Justice	Saad	Saood	 Jan	were	appointed	 judges	of	 the	 ICTY	one	after	
another	 when	 the	 former	 resigned	 due	 to	 health	 issues.	 Similarly,	
Justice	 Khalida	 Rashid	 was	 first	 appointed	 as	 judge	 and	 later	 as	
president	 of	 the	 ICTR.	 The	 appointment	 of	 Pakistani	 judges	 to	 the	
key	 posts	 in	 the	 UN	 ad	 hoc	 tribunals	 manifest	 the	 country’s	
dedication	 for	 international	 prosecution.	Why	 Pakistan	 has	 not	 yet	
signed	 the	 Rome	 Statute	 whereas	 it	 has	 always	 been	 remained	
supportive	 of	 prosecution	 by	 international	 organs	 and	 why	 the	
country	stepped	back	are	questions	of	serious	consideration.60	
	 As	 far	 the	 legal	 and	 political	 stance	 on	 non-ratification	 of	 the	
Statute	 is	 concerned,	Pakistan	 initially	voted	 in	 favour	of	 ICC	at	 the	
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UN	 Conference	 of	 Plenipotentiaries	 in	 1998.61	 However,	 Pakistan	
didn’t	 sign	 the	 Statute	 on	 the	 grounds	 that:	 the	 Statute	 does	 not	
provides	 for	 head	 of	 state	 immunity;	 non-provision	 of	 reservations	
over	 the	 Statute	 upon	 ratification	 or	 accession;	 provisional	 arrests;	
and	 possibly	 use	 of	 politically	motivated	 charges	 against	 the	 peace	
keepers	 whereas	 the	 country	 is	 one	 of	 the	 largest	 suppliers	 of	 UN	
peace	 keeping	 mission.62	 Moreover,	 Pakistan	 also	 objected	 to	 the	
role	 of	 UNSC	 in	 triggering	 the	 jurisdiction	 of	 ICC	which	 entails	 the	
probability	 of	 being	 politically	motivated	 rather	 it	 should	 be	 based	
on	 some	 legal	 principles.	 Most	 importantly,	 Pakistan	 another	
objection	was	over	the	inclusion	of	provisions	dealing	with	conflicts	
not	 of	 an	 international	 character	 within	 the	 Court’s	 jurisdiction,	
which	could	possibly	amounts	to	the	violation	of	state	sovereignty.63		
	 To	 some	 extent	 the	 objections	 raised	 by	 Pakistan	 over	 the	
triggering	of	Court	jurisdiction	by	the	UNSC-	a	political	organ	of	UN-	
seems	reasonable.64	For	 instance,	Pakistan	objected	 to	 the	 invoking	
of	the	Court's	jurisdiction	by	the	UNSC	for	the	reason	that	it	“violates	
the	principle	of	state	sovereignty”	and	it	is	the	state	party	alone	that	
is	 competent	 to	 trigger	 the	 Court	 jurisdiction	 for	 the	 purpose	 of	
investigation	 and	 prosecution.65	 This	 very	 principle	 of	 jurisdiction	
under	 Article	 13(b)	 of	 the	 Statute	 is	 subject	 to	 the	 principle	 of	
complementarity	 which	 could	 be	 a	 best	 possible	 safeguard	 against	
the	violation	of	sovereignty.66	Secondly,	 the	elements	of	war	crimes	
which	 contains	 provisions	 dealing	 with	 conflicts	 not	 of	 an	
international	 character	 within	 the	 Court’s	 jurisdiction,	 are,	 in	
Pakistan’s	 view	 the	 violation	 of	 the	 national	 sovereignty	 of	 a	 state	
because	 such	 type	 of	 conflicts	 purely	 falls	 within	 domestic	
jurisdiction	of	state,	and	assuming	jurisdiction	by	the	Court	either	on	
its	motion,	or	referred	by	a	state	party,	or	by	the	UNSC	is	tantamount	
to	 an	 adverse	 claimant	 of	 national	 sovereignty.67	 The	 Statute	
nowhere	anticipate	preventing	of	states	from	exercising	jurisdiction	
over	 the	 crimes	 committed	 in	 internal	 conflicts,	 however,	 enabling	
states	to	prosecute	the	perpetrators	at	first	instance.		
	 Thirdly,	 the	 objection	 regarding	 exclusion	 of	 head	 of	 state	
immunity	 is	a	matter	of	political	consideration.	Previously,	 the	then	
incumbent	 two	 prime	ministers	 in	 Pakistan	were	 disqualified	 from	
their	 offices	 by	 the	 country	 Supreme	 Court,	 whereas	 both	 were	
protected	 under	 Article	 248	 of	 the	 Constitution.	 The	 implied	
suspension	of	the	constitutional	immunity	clauses	could	not	be	ruled	
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out	in	the	circumstances.	Although	the	Statute	provides	exclusion	of	
immunity	clause,	but	on	the	other	hand	enable	the	States	to	proceed	
with	 the	 prosecution	 of	 its	 accused	 officials,	 before	 the	 matter	 is	
referred	 to	 the	 Court	 by	 other	 state.	 As	 far	 the	 objection	 to	 non-
provision	of	 reservations	 is	concerned,	perhaps	 it	might	need	 to	be	
compromised,	 however,	 Pakistan	 may	 attach	 declarations	 with	 its	
instrument	 of	 ratification.68	 Any	 reservation	 to	 the	 Statute	 would	
ultimately	defeat	its	object	and	purpose.		
	 LEGAL	AND	POLITICAL	IMPLICATIONS	

Legally	in	ratification,	the	obligations	of	Pakistan	may	be	enhanced	in	
terms	 of	 cooperation	 with	 the	 Court,	 besides	 its	 other	 obligations	
under	 the	 UN	 Charter,	 human	 rights	 treaties,	 Geneva	 Conventions	
and	environmental	protection	treaties.69	Provisions	of	these	treaties	
entail	erga	omnes	rights	and	obligations,	thereby	obliges	third	states	
to	 act	 on	 behalf	 of	 “international	 community	 as	 a	 whole”.70	 In	
ratification,	the	most	undesired	measure	would	be	the	elimination	of	
immunity	 for	 the	head	of	state	and	military	commanders	under	 the	
Constitution.	It	will	require	a	constitutional	amendment	and	as	well	
introducing	 other	 legislations.	 Similarly,	 bringing	 at	 par	 the	
fundamental	principles	of	criminal	law	and	procedure	of	the	country	
with	 the	 Statute	 needs	 a	 comprehensive	 legislative	 package	 which	
could	 possibly	 results	 in	 ousting	 of	 immunity	 clauses	 for	 state	
officials.			
	 Politically,	the	cost	of	ratification	is	not	that	much	high	as	it	could	
be	 in	 non-ratification.	 On	 ratification,	 the	 head	 of	 state	 and	 other	
high	 profile	 officials	 could	 be	 exposed	 to	 prosecution	 by	 the	 Court,	
which	 the	 country	 perhaps	 may	 not	 want.	 Moreover,	 the	 cost	 of	
amending	 the	 domestic	 laws	 could	 also	 be	 high	 in	 terms	 of	
compromising	 the	 principle	 of	 state	 sovereignty.	 By	 accepting	 the	
Court	jurisdiction,	Pakistan	would	be	required	to	cooperate	with	the	
Court	 in	 execution	 of	 arrest	warrants	 even	 against	 the	 nationals	 of	
foreign	 countries	 which	 could	 put	 the	 relationship	 of	 the	 country	
with	other	 states	at	 stake.	 Similarly,	 the	 country	would	also	amend	
its	 military	 laws	 in	 order	 to	 remove	 the	 immunity	 for	 war	
commanders	which	may	result	in	political	unrest	among	the	military	
and	 political	 government.	 Last	 but	 not	 the	 least,	 the	 neighboring	
countries	 with	 whom	 the	 relations	 of	 Pakistan	 has	 not	 remained	
good	enough	could	possibly	invoke	the	Court	jurisdiction	against	its	
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nationals	who	are	allegedly	operating	with	insurgents	and	militants	
groups	abroad.		
	 On	 the	 other	 hand,	 ratifying	 the	 Statute	 by	 Pakistan	 will	 not	
only	 provides	 an	 international	 support	 in	 investigation	 and	
prosecution	against	 the	perpetrators	of	 crimes	but	will	 enable	 it	 to	
refer	a	situation	to	the	ICC	against	nationals	of	any	of	the	State	party	
who	have	committed	serious	 international	crimes	within	or	outside	
Pakistan.	 	 Article	 7	 of	 the	 Rome	 Statute	 defines	 the	 crimes	 against	
humanity.	In	the	definition	most	of	the	crimes	are	routine	matter	in	
Pakistan.	The	governmental	agencies	are	mostly	helpless	 in	curbing	
these	 crimes	 such	 as	 domestic	 crimes	 including	 murders	 on	 daily	
basis,71	 	 torture,72	 sexual	 violence,73	 persecution	 against	 any	
identifiable	 groups	 such	 as	 Shia	 and	 Ahmedis,74	 enforced	
disappearances75	 and	 “serious	 injury	 to	 body	 or	 to	 mental	 or	
physical	 health”.	 These	 crimes	 could	 be	 easily	 dealt	 with	 after	
incorporating	 all	 its	 elements	 into	 the	 domestic	 laws	 and	 even	 the	
criminals	 could	 be	 referred	 to	 the	 Court	 in	 case	 they	 have	 escaped	
from	 the	 country.	 Moreover,	 the	 acceptance	 of	 the	 ICC	 jurisdiction	
will	 also	 held	 accountable	 the	 civilian	 and	 military	 institutions	 to	
follow	the	human	rights	standards.	In	addition	to,	Pakistan	will	have	
potential	 stake	 in	 running	 the	 affairs	 of	 the	 Court	 including	 the	
appointment	of	Pakistani	judges	at	the	Court.76		

	 Moreover,	 one	 of	 the	 reasons	 for	 keeping	Pakistan	on	 the	Grey	
list	 until	 June	 2020	 and	 again	 till	 February	 2021	 by	 the	 Financial	
Action	Task	Force	(FATF)	 is	 the	 loopholes	 in	prosecution	system	of	
Pakistan.77	Pakistan	was	this	time	hopeful	to	be	on	the	white	list	but	
the	 FATF	 required	 Pakistan	 to	 bring	 improvements	 within	 its	
prosecution	 system	 i.e.	 inflicting	 harsher	 and	 strict	 penalties	 on	
facilitators	 of	 terror	 financing.78	 Pakistan	 has	 ensured	 the	 FATF	 to	
make	 improvements	 in	 its	 prosecution	 system	 by	 introducing	
effective	 legislations.	 After	 appearing	 on	 the	 grey	 list	 of	 FATF,	
Pakistan	 is	 confronted	 with	 criticism	 by	 international	 civil	 society	
and	 human	 rights	 watchdogs.	 They	 demands	 meaningful	 and	
effective	 action	 against	 the	 facilitators	 of	 terror	 financing	 for	 the	
betterment	of	human	rights	record.79	Ratifying	the	ICC	statute	would	
enable	 Pakistan	 to	 prosecute	 the	 perpetrators	 of	 international	
crimes	 and	 as	well	 the	 facilitators	without	 facing	 restrictions	 from	
international	 counter-terrorism	 institutions.	 Furthermore,	 it	 would	
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ensure	 international	 community	 a	 formal	 commitment	 by	 the	
country	in	fight	against	impunity	for	international	crimes.80		

Conclusion	
The	 Rome	 Statute	 by	 virtue	 of	 its	 salient	 features	 represent	 the	
collective	 system	 of	 accountability	 aiming	 at	 punishing	 the	
perpetrators	 of	 international	 crimes.	 However,	 few	 countries	 are	
reluctant	 to	 support	 the	 Court	 due	 to	 various	 legal	 and	 political	
reasons.	Pakistan	is	one	of	the	countries	that	initially	voted	in	favour	
of	the	Court	but	later	on	stepped	back	from	acceding	to	it.	Although,	
the	legal	system	of	Pakistan	is	flexible	enough	to	adopt	and	ratify	any	
international	 treaty	 but	 there	 are	 certain	 political	 and	 legal	 pitfalls	
due	 to	 which	 the	 country	 is	 reluctant	 to	 ratify	 the	 Rome	 Statute.	
Moreover,	the	country	fundamental	principles	dealing	with	criminal	
law	 and	 procedure	 imitates	 the	 principle	 of	 the	Rome	 Statute	with	
few	exceptions.	 In	past,	 the	 country	has	 signed	and	 ratified	 several	
international	 treaties	 and	 conventions	 that	 are	 analogous	 to	 the	
ratification	 of	 ICC	 Statute.	 The	 main	 obstacles	 in	 ratification	 for	
Pakistan	 could	 be	 addressed	 through	 the	 jurisdictional	 principle	 of	
complementarity.	 Ratification	 of	 Statute	 entails	 implications	 for	
Pakistan,	 however,	 the	 ratio	 of	 its	 advantages	 is	 high	 than	
disadvantages.	 In	nutshell,	Pakistan	would	be	able	to	prosecute	and	
punish	 the	 perpetrators	 of	 international	 in	 domestic	 courts,	 and	 as	
well	at	international	level	referring	it	to	the	ICC.	
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